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CONSTITUTION 

O F 

E N GLAND. 

INTRODUCTION. 

I HE fpirit of Philofophy which 
peculiarly diftinguiihcs the prefent 
age, after having correfted a num- 
ber of errors fatal to Society, 
ieems now to be direflied towards the prin- 
ciples of Society itfelf; and we fee prejudices 
vaniih> which are difficult to overcome, 
in proportion as it is dangerous to attack 
B 



% THE CONSTITUTION 

them,(<?) This rifing freedom of. fctttimenf^ 
the neceflkry fareruni^r of political freedom^ 
led mc to imagine, that* it would not be 
unacceptable to the Public, ta be made' 
acquainted with the principles of a Confti- 
tution, on which the eye of curiofity feems 
now to be univerfally turned; and which, 
though celebrated as a model of perfedion, 
is yet but little known to its admirers. 

I am aware, that it will be deemed pre- 
fumptuous in a Man who has paiTed the 
greateft part of his: life out of England, to 
attempt a delineation of the Englifli Govern- 
ment; a fyftem, which is fuppofed to be fo 
complicated as not to be underftood, or 
developed, but by thofe who have been 

mmmmmmmmmmmmmmmmmm^mmmmmmmmmmitfmmmmmmmmmmmmmmmimmmmmmtmmmmmmmmmmmimmmm^ 

(tf) As «very popular notion, which may contribat4 
to the fuppprc.df an arbitrary Government, is at all times 
vigilantly jprdte^ed by vthe whol^ ftrengtb of it, political 
prejudices are, laftof all, if ever, (haken off by a Nation 
fubjefted to fuch a Government. A great change in this 
refpe^S)-, however, has of late taken place in France^ 
where opinions are now difcuiled, and tenets avowed,^ 
which, in the time of Lewis the fourteenth, would 
have appeared downright blafphemy: it if to Ibis an 
allufioa is made bere« 
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initiated in the myftcries of it from their 
infancy. 

• But, though a foreigner in England, yet as 
a native of a free Country, I am no ftranger 
to thofe circumftances which conftitute or 
^h'arad:erife liberty : even the great difpropor- 
tion between the Republic of which I am 
a member and in which I formed my prin- 
ciples, and the Britilh Empire, has perhaps 
only contributed to facilitate my political 
enquiries. 

As the Mathematician, the better to difco- 
ver the proportion he inveftigates, begins with 
freeing his equation from coefficients, or fuch 
Other quantities as only perplex, without pro- 

m I 

perly conftituting it ; fo it may be advantage- 
ous to die inveftigator of the caufes that produce 
the equilibrium of a Government, to have 
pfevioufly ftudied them, difengaged from the 
apparatus of fleets, armies, foreign trade, 
diftant and extenfive dominions, in a word, 
from all thofe brilliant circumftances which fo 
greatly affeft the external appearance of a 
powerful Society, but have no efTential con-* 
netftion with the real principles of it. 

B 2 



4 THE CONSTITUTION 

It is upon the paflions of Mankind, that i$, 
tipon caufes which are unalterable, that the 
adlion of the various parts of a State depends. 
The machine may vary as to its dimenfions, 
but its movement and afting fprings neyer- 
thelefs remain intrinfically the fame ; and that 
time cannot in any ihape be coniidered as loftj^ 
which has been fpent in feeing t|iem ac^t an(l 
move in a narrower circle, • ^ , 

One other confideration I will fuggefti 
which is, that the very circiimftance. of being 
a foreigner may of itfelf b? attended^^ in this 
cafe, with a degree of advantage. The Eng- 
lifli themfelves, (the obfervation. cannot giv^ 
them any offence) having their eyes open, as I 
may fay, upon their liberty, from their firft 
entrance into life, are perhaps too much farni- 
liarifed with its enjoyment, tq enquire, with 
real concern, into its caufes. Having acquirecj 
practical notions , of their government, long 
before they have meditated on it, and thef^ 
notions biding flowly and gradually imbibed, 
they at. length bdiold it without any high 
degree of fenfibility : and they, feem to me, in 
this relpedt, to be like the reclijfe inhabitant 
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of a Palace, who is perhaps in the word iitua-- 
tion for attaining a complete idea of the whole, 
and never experienced ' the ftriking efFedt of 
its external ftrudhire and elevation ; or, if you 
pleafe, like a Man who, having always had a 
beautiful and extenfive fcene before his eyes, 
continues for ever to view it with indif* 
ferencc. 

But a ftranger, beholding at once the va- 
rious parts of a Conftitution difplayed before 
him, which, at the fame time that it carries 
liberty to its height, has guarded againft incon- 
veniences feemingly inevitable, beholding, in 
(hort, thofe things carried into execution, - 
which he had ever regarded as more defirable 
than poffible, he is ftruck with a kind of admi- 
ration : and it is neceflary to be thus ftrongly 
affeftcd by obje<!is, to be enabled to reach 
the general principle vsrhich regulates them. 

Not that I mean to infinuate, that I have 
penetrated with more acut^nefs into the Con- 
ftitution of England than others; my only 
defign in the above obfervations was to obviate 
an unfavorable, though natural prepoffeflion ; 
^d if, either in treating of the cauies which 
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4 THE CONSTITUTION 

originally produced the Englifh liberty, or of 
thofe by which it is ftill mtuntained, my 
<)bfervations fhould be found new or lingular, 
I hope the Engliih reader will not condema 
them, but where ihey fhall be found incon- 
fiftent with Hiftory, or with daily experience. 
Of my readers in general I alfo requeft, that 
they will not judge of the principles I Ihall 
lay down; but from their relation to thofe of 
liuman nature : a confideration which is almoil 
the only one eflential, and has been hitherto 
too much neglected by the Writers on the 
fubjedt of <jovernment* 
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CHAP. L 

Cau/es of the liberty of the Englijh Nation.-^ 
Reafons of the difference between tbf 
Government of England^ and that cf 
France. 

WHEN the Romansj attacked on all 
fides by the Barbarians^ were reduced 
to the neccffity of defending the centre of 
their Empire^ they abandoned Great Britain^ zs 
well as feveral other of their diftant provinces. 
The Ifland^ thus left <o itfelf, became a prey 
to the NaticAs inhabiting the ihores of the 
Baltic ; who, having firft deftroyed the ancient 
inhabitants, and for a long time reqiprocally 
^mno3red each other, cftabliihed feveral Sove- 
reignties in the fouthern part of the Ifland, 
afterwards called England, which at length 
were united, under Egbert, into one Kiag^ 
dom« 

The fucceflbrs of this Prince, denominated, 
the Anglo-Saxon Princes, among whom 
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Alfred the Great and Edward the Confeflbr 
are particularly celebrated, reigned for about 
two hundred years : but, though our know- 
ledge of the principal events of this early 
period of the' Englifh Hiftory is in fome 
degree exaflr, yet we have but vague and 
uncertain accounts of the Government which 
thofe Nations introduced* 

It appears to have had little more affinity 
with the prefent Conftitution, than the gene- 
ral .irelatiori, common indeed to all the Go- 
vernments eftablifhed by^the Northern Nations, 
that of having a King and a Body of Nobility ; 
and the ancient Saxon Government is ^' left us 
*' in ftory (to ufe the expreffions of Sir Wil- 
" liam Temple on the fubje<5t) but like fo 
** many antique, broken, or defaced piiftures, 
** which may ftill reprefent fomething of the 
** cuftoms and fafhions of thofe ages, though 
** little of the true lines, proportions, or 
^* relemblance."(^) 

It is at the era of the Conqueft, that we 
are to look for the real foundation of the Eng- 

^ {a) Sec his IntrodudUoa to the Hiftory of England, 
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]ifh ConfHtution. From that period, iay's 
Spelman, novus feclorum nafcitur orioi (<j) 
WiUiacfi of Normandy, having defeated Harold, 
and made himfelf mafter of the Crown, fub- 
verted the ancient fabric of the Saxon Lpgif- 
lation : he exterminated^ or expelled, the 

mmmmmmmmmmmmmKm^mmmmmmmmmmKmmil^mm^mimmmmmmmmmmmmmmmmmmmmmmmmammmma^mmmm 

[^d) See Spelman, Of ParUaments. — It has been a fa* 
vauritc ihcfis with many Writers, to pretend that the Sajcon 
Government was, at the time of the Conqueft, by no 
means fubverted; that William of Normandy legally 
acceded to the Throne, and confequently to the engager 
ments, of the Saxon Kings ; and much argument has in 
particular been employed with regard to the word Conquefl^ ^ 
which, it was faid, in the feudal fenfe only meant acquis 
Jhiim* Thefe opinions have been particularly infifted upon 
in times of popular oppofition \ and indeed there was a far 
greater probability of fuccefs, in railing among the People 
the notions familiar to them of legal claims and precedents, 
-than in arguing with them, from the no lefs rational, but 
leis determinate, and fomewhat dangerous doSrines, con- 
cerning the original rights of Mankind, and the lawfulnefs 
of at all times oppoiing force to an oppreilive Govern* 
ment. 

Buj if we confider, that the eflence of a Government 
lies in the particular mode in which the public power 
(whatever may be its foundation, whether public opinion, 
or adual force) is diftributed in a State ; and that a total 
alteration in this ri^fped was introduced into England 
by the Conqueft, we ihall not fcruple to allow that a new 
^emment wa^ iptroduccd. Nay, as almoft the whole 
landedji^roperty in the Kingdom was at that time transferred 
to other handS) a nevf Syftem of criminal Juftice introdupcd^ 

c 









15 THE CONSTITUTION 

forftier occupiers of lands, in order to diftri-* 
butc their poiTeffions among his followers j 
and eftablifhed the feudal lyftcm of Govern- 
ment, as better adapted to his fituation, and 
indeed the only one of which he polfeffed a 
competent idea. ^ 



and even the language of the law altered, the revolution 
may be (aid to have been fuch as is not perhaps to be paral* 
leled in the Hiftory of any other Country. 

Some Saxon laws, favourable to the liberty of fhe people, 
were indeed again efta^blifhed under the fucceflbrs of Wil- 
liam ; but modes of proceeding and particular laws are 
appendages;* and not properly parts, of a Government; and 
when diofe laws were afterwards revived, or, to fpeak more 
exaAly, adopted from the Saxon legiflatipn, this was 
efFeAed through a concurrence of circumftances peculiar 
to the Anglo-Norman Conftitution. Satisfied, however, 
with the two authorities I have quoted above, I fhall not 
dwell any longer on a difcuffion concerning- the precife 
identity, arreal difference, of two Governments, that is of 
two ideal iyftems, which, after all, only exift in the 
conceptions of Men. Nor do I wifh to explode a do£trine, 
which, in the opinion of fomeporfons, giving an additional 
fandion and dignity to the Englifh Government, contributes 
to increafe their love and refpe<^ for it, I^ will be fufficient 
jbr my purpofe, if the Reader fliall be pleafed to grant 
that a material change was, at the time c^ the Conqueft, 
eife£ledin the Government then escifting; and is, in confe- 
quence, difpofed to admit the proofs that will prefently be. 
laid before him, of fuch change having paved the way for 
the eftablifhmcnt of the prefent EnglijQi Conftitution« 
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* to 

' This fort of Government prevailed alfo ia 
almoft all the other parts of Europe, But» 
inflead of being eftablifhed by dint of arms and 
all at once^ as in England^ it had only beea 
formed on the Continent^ and particularly in 
France, through a long fcries of flow fuc-. 
cefHve events; a difference of circumftanccs. 
this, from which canfe<juences were in tinjc 
to ariie, as important ' as they were at lirif 
difficult to be forefeen. 

The German Nations who pa0ed the Rhine 
to ^.conquer Gaul, were in a great degreo 
independent. Their Princes had no other titlo 
to their power, but their own yalour and 
the free eledion of the People ; and as theie 
had acquired in their foreils but contni^ed 
notions of foyereign authority, they followed 
a Chief, lefs in quality of Subje£tS| than as 
x:ompanions in conquefl:« . 

Befides, this conquefl was not the irruptioq 
of a foreign army which only takes pofleffion 
of fortified towns ; it was the general inva- 
fion of a whole People, in fearch of ncvf 
habitations. And as the number of the Con^- 
querors bore a great proportipn to that of 

C 2 
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the conquered, who were at the fame time 
enervated by long peace, the expedition wa$ 
no fooncr compleated than all danger was at 
an end; and, of courfe, their union ^Ifo. 
After dividing among thenifelves what lands 
they thought proper to occupy, they fepa- 
fated; and though their tenure wag at firflr 
precarious, yet, in this particular, they de- 
pended not on the King, but on the general 
aiTcmbly of the Nation, (a) 

Under the Kings of thefirji race, the fiefs^ 
by the rhutual connivance of the Leaders^ at 

firft, were annual; afterwards, held for lifew 

t 

Under the defcendants of Charlemain, they 
became hereditary: {b) and when, at length, 
Hugh Capet eiFefted his own election to the 
prejudice of Charles of Lorrain, intending to 
render the Crown, which in fa(ft was a fief; 

mmmmmmammmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmtmmmmmam 

{a) The fiefs were originally called, terra jure bewficii 
eoncejfa j and it was not till under Charles U Gros the 
term fief began to be in vik.^See Beneficium Glojf. de Dti 
Cange. 

{h) Apud Francos verd^ fenfm pedeteniimque^ jure haredi^ 
tario ad haredes fubinde tranfieruni feuda 5 quad labente facub^ 
wonc incipii. See Fetid uqi«**Du Cange, 
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hereditary in his own family, {a) he eiU^liihed^ 
the hereditarifhip of fiefs as a general prin-* 
ciple ; and, from this epochs authors date the 
complete eftablifhment of the feud^ fyftem 
in France. 

On the other hand, the Lords who gav« 
their fufFrages to Hugh Capet, forgot not the 
intercfh of their owA ambition. They com- 
|>leated the breach of thofe feeble ties which 
fubje£ted them to the royal authority, and 
became every where independent* They left 
the King no jurifdidion either over them- 
felves, or their vaifalsi they referved the rj^ht 
of waging war with ^ach others they even 
aiTumed the fame privilege, in certain cafes^ 
with regard to the King himfelf. (^) If Hugh 



(a) Hottoman has proved beyond a doubty in his Franco^ 
^Mia^ that under the two firft races of Kings the Crown 
of France was elective. The Princes of the reigning family 
had nothing more in their favour, than the cuftomof chuftng 
one of th^t houfe* 

{h) The principal of thefe cafes was when the King 
refufed to appoint Judges to decide ^ difference between him- 
ielf and one of his iirft Barons: the latter had then a right to 
take up arms againft the King ; and the fubordinate VafTals 
were fo dependent on their immediate Lords, that they were 
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Capet, therefore, by rendering the Crown 
hereditary, laid the foundation of the power 
of his family, and of the Crown itfelf, yet 
he added little to his own authority, and 
acquired fcarcely any thing nxore than a nonii-» 
nal fuperiority over the number of Sovereigns 
who then fwarmed in France, {a) 

* But the eftablifhrncjit pf the feudal fyftem 
was, in England, an immediate and fuddeq 
confequence of that conqucft which intro-^ 
duced it. Befides, this conqueft was made .by 
a Prince who kejpt the greater . part of his 
^my in his own pay, -and who was placed 
at the head of a People over whom he was 



obliged to follow them agiainft the Lord Paramount. St.' 
Louis, though the power of the Crown was in his time much 
increafed, was obliged to confirm both this privilege of the 
£rft Barons, and this obligation of their Vafials. 

(^) «* The Grandees of the Kingdom," fays Mczerajr^ 
*^ thought that Hugh Capet ought to put up with all their 
^^ infults, becaufe they had placed the Crown on his head : 
nay, fo great was their licentioufnefs, that on his writing 
to Audebert,Vifcount of Perigueyx, ordering him to raife ; 
*' the fiege he had laid to Tours, and afking bim» by wayi 
** of reproach, who had naade him a Vifcount ? that No^ 
^* bleman haughtily aniwered. Not ysu^ hut thofe who tnada 
^^ you a King. [Nonpas vous^ maisceux qui.voufi ont fai( 
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an hereditary Sovereign : circumftances, which 
gave a totally different turn to the Govern- 
ment of that Kingdom* 

Surrounded by a warlike, though a con-^ 
quered Nation, William kept on foot a part 
of his army. The Englifh, and after them 
the Normans themfehres, having revolted, he 
crufhed both; and the new King of Eng- 
land, at the head of vi(3:orious troops, having 
to do with two nations at enmity with each 
other, lying under a reciprocal check, and 
equally fubdued by a fenfe of their unfor- 
tunate refinance, found himfelf in the moft 
favourable circumftances for becoming an 
abfolute Monarch ; and his laws, thus promul- 
gated in the midft, as it were, of thunder 
and lightning, impofed the yoke of defpotifm^ 
both on the viftors and the vanquifhed. 

* He divided England into fixty thoufand two 
hundred and fifteen military fiefs, all held 
of the Crown ; the poffeflbrs of which were, 
on pain of forfeiture, to take up arms and 
repair to his ftandard on the firft fignal : 
he fubjedled not only the common people, 
but even the barons, to all the rigours of 
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the feudal Government. He even impofcd on 
then) his tyrannical foreft laws, {a) 

He aflumed the prerogative of impofing; 
taxes : he invefted himfelf with the whole 
executive power of Government. But what 
was of the greateft corifeqlience^ he, arrogated 
to himfelf the moft extenfive judicial poWer 
in the eftablifhment of the Court which was 
called yiula Regis; a formidable Tribunal, 
virhich received appeals from all the Courts 
of the Barons^ and decided in the lafl: refort 
ontheeftates, honour, and lives, of the Barons 
themfelves ; and which, being wholly com- 
pofed of the great officers of the Crown„ 
I'eoiovable at the King's pleafure, and having 
the King himfelf for Prefident, held the firft 
Nobleman in the Kingdom under the fame 
controul as the meaneft fubjeft. 
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{a) He rcferved to himfelf an exclulive privilege of killing 
game throughout all England, and enaiSed the fevereft penal- 
ties on all who (hould attempt it without his permiflion. 
The fuppreflion, ot rather mitigation, of tbefe penalties, 
was one of the articles of the Charta de Fgrefta^ which the 
Barons afterwards obtained by force of arms. Nullus decetero^ 
nmitiat vitam^ vtl membra^ pro venatione noftrL Ch, i% 
Forefta, Art. to* 
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Thus, while the Kingdom of France, in 
confequence of the flow and gradual forma- 
tion of the feudal Government, found itfelf 
to be in the iflue only a number of parts, 
fimply placed by each other, and without any 
reciprocal adherence; the Kingdom of Eng- 
land, on the contrary, in confequence of the 
Gidden and violent introduftion of the fanxe, 
fyftem, became a compound of parts united 
by. the ftrongeft ties; and the regal Autho- 
rity, by the prefTure of its immenfc weight,, 
confblidated the whole into one compad^ 
indifToluble body. 

It is to this difference in the original Con- 
ikitution of France and England, that i^,^ itk 
the original power of their Kihgs, that wo 
mufl: attribute the difference, fo little aq^o- 
gous to vits caufe, of their prefect Conftitu- 
tions. Jt is this which furniilhes the folution 
of a problem, which, I muil confefs, for a 
long time perplexed me; and explains the 
xeaibn why, of two neighbouring Nations, 
fituated almofl under the fame clinxate^ and 
having one common origin, the one has 
attained the fummit of liberty, the othejr has 

« 
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gradually funk under the moft abfolute Mo- 
narchy. 

In France the royal Authority was indeed 
inconfiderable ; but this circumftance . by 
no means favoured general liberty. The 
Lords were every thing ; and the bulk of the 
Nation were accounted nothing. All thofc 
wars which were made on the King, had not 
liberty for their object 3 for of this their Chiefs 
already enjoyed but too great a fhare : they 
were the mere' efFefts of private ambition or 
caprice. The People did not engage in them 
as affociates in the fupport of a caufe comrnon 
to ^ ; they were dragged, blindfold and like 
Ilave6> to the ftandard of their Leadet*^. In 
the mean time, a6 the laws, by which their 
Mafter^ were Vaflals, had no relation to thofe 
l^ which they were themfelves bound as fub* 
jedts ; th6 refinance, of which they were made 
the inftruments, never produced any advan^ 
tageous confequence in their favour ; nor did 
it eftablifh. any principle of freedom that could 
•in any cafe be applicable to them. 

• • • • 

The inferior Nobles, who fhared in the inde- 
pendence pfthefuperior Nobility, added alfo the 
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cffcAs of their own infolcnceto the deifpotiim of 
fo many Sovereigns; and the people, wearied 
out by their fufferings, and rendered dcfperate 
by oppreflion, at times attempted to revolt : 
but, being parcelled out into fo many different 
States, they never could agree, either on the 
nature of their complaints, or the time of pre- 
ferring them ; the infiirreitions, which ought 
to have been general, were only fucceflive and 
particular : in the mean time the Lords, 
uniting to avenge their common cauie as 
MafterSj, fell wkh irrefiilible advantage oo 
Men who were thus divided ; the People were 
feparately, and by dint of arms, brought back 
to their former yoke ; and Liberty, that pre- 
cious offspring which requires fo many fa- 
vourable circumftances to fofter it, was every 
where ftifled in its birth, {a) 

At length, when by Conquefis, by efcheats, 
or by Treaties, the feveral provinces <?^pie to 

(a) It may -be feen in Mezeray^ hJOW^jtbC'FlemSttgs, 
during the great revolt which was ca^iftd,- »s^ fit fey«, 
•' by the inveterate hatred of -the Nobtes (tes-Cfexttrfs^ 
" hoirimes) againft the peddle bf G'herfb,** ;Wtr^ fcrirfeed 
by the union of ' amioft all "the Nobility of France;— Sif 
Meznuyi Jteign dfVharhs Vl. - 
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be \united{a) to the extenfive and conti- 
nually increafing dominions of the Monarch, 
they became fubjedts of their nevsr Mafter, 
already trained to obedience. The few privi- 
leges, which the Cities had been able to pre- 
fcrve; . were little refpeded by a Sovereign who 
had himfelf entered into no engagement to 



{a) The word union exprefles in the French law, or Hiftory, 
(he reduflian of a Province to an immediate dependence oa 
the Crown. The French Lawyers, who were at all times re- 
markably zealous for the aggrandifement of the Crown(a zeal 
iirhich 'woald not hav6 been blameable, if it had ^been exerted 
only in the fuppreffion of lawlefs Ariftocracy) always coix* 
tended, that when a province once came into the poileiHon 
of the King, even any private dominion of his before he 
accqiied to the Throne, it became united for ever : the Or* 
donnance of Moulins, in the year 1566, has fince given a 
thorough . {an£tion to thefe principles. The union of a 
|>rovince might be occafioned, firft, by the cafe juft me^* 
tioned, of theacceflionof the pofleflbr ofit to the Throne; 
thus at the acceflion of Henry IV. (the daughter of the late 
King being* excluded by the Salic law) Navarre andfiearn 
were uniud. Secondly, by the felony of the poffeflbr, 
when the King was able to inforce, by dint of arm^, the 
judgment ^afled^ by the Judges he had appointed': thus the 
fmall Lordftlip <lf Ran^bouillet was feifed vpoa by Hugh 
jCapet^ on which authors re-mark that it was the firft doml- 
nkm that wasiuiited; and the Dutchy of Normandy was 
afterwards taken in the (ame manner by Philip Auguftus from 
John^ King of England, condemned for the murder of Arthur 
Duke of Britanny. Thirdly, by the laft will of the poffeflW : 
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that , purpofe i and, as the umons were made 
at difFprent times, the King was always in a 
condition to overwhelm every new Province 
that accrued to him, . with the weight of all 
(hofe he already poflefled. 

• As a farther confequcnce of this difference be- 
tween the times of- the unions^ the feveral parts 



Provence was united in this manner, under the reign of 
Lewis XL Fourthly, bj intermarriages : this was the cafe 
of the County of Champagne, under Philip the Fair ; and of 
Britanny, under Francis I. Fifthly, by the failure of heirs 
of the blood, and fometimes of heirs male: thus Burgundy 
was feifed upon by Lewis XL after the death of Charles the 
Bold, Duke of that province. Laftly, by purchafes : thus 
Philip of Valois purchafed the- Barony of Montpellier ; 
Henry IV. theMarquifat of Saluces; and Lewis XIIL the 
Principality of Sedan, &c. 

Thus thofe different Provinces, which, with others united 
after a like manner, now comppfe the French Monarchy, not 
only conferred on their refpedive Sovereigns different titles, 
but alfo differed from each other with refpeiSt to . the laws 
which they followed, and ftill follow : the one are governed 
by the Roman, law, and are called Pays de Droit -ecrit ; 
Ae others follow particular cufloms, which in procefs of 
time were fct down in writing, and are called Pays de Droit 
Coutumier. In thofe provinces the people had, at tinges, 
purchafed privileges from their Princes, which in the different 
provinces were alfo differejit, according to the wants and 
temper of the Princes who granted them. 
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t)f the Kingdom could entertain no views of 
affifting each other. When the one reclaimed 
its privileges, the others, long^ fince reduced 
to fubjedtion, had already fotgotteo theirs. 
Befides, thofe privileges, by reafon d[ the dif&r-i' 
ence in the Governments under which the Proi»- 
vinces had formerly been held, were alfo almofl 
every where different ; the circumftances which 
happened in one place, bore of courfe Kttlc 
affinity to thofe which fell out in another ; 
the fpirit of union was loft, or rather had 
never exifted; each province, reftrained withia 
its particular bounds, only fcrved to inforcc 
a general fubmiffion, and the fame caufes 
which had reduced that warlike, fpiritcd Na-* 
tion, to a yoke of fubjedtion, concurred alio 
to keep them under it* 

Thus Liberty perifhed 'in France, becaufc 
it wanted a favourable culture and proper 
fit nation. Planted, if I may fo exprefs myfelf, 
but juft beneath the furface, it prefently 
expanded, and fent forth fome large Ihoots; 
but having taken no root, it was foon plucked 
up. In England, on the contrary, the feed 
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lying at a great deptH, and being covered with 
an enoFrmous weight, feemed at firft to be 
fmofhered i but it vegetated with the greater 
force; it imbibed a more rich and abundant 
nourifhmerit 5 its fap and juice became better 
adimilated, and it penetrated and filled up 
vntih its roots the whole^body of the (oil. It 
was the ^xceflive power of the King which 
made England fr^, becaufe it was this very 
excefs that gave rife to. the fpirit of union, 
artd of regulated refiftance. Poffefled of exten- 
five demefnes, the King beheld himfelf inde-» 
pendent 5 vefted with the moft formidable 
prerogatives, he crushed at pleafure the moft 
powerful Barons in^ the Realm ^ it was only 
hy cloft and numerous confederacies, therer 
£orc, tha^ thefe could refift hi^ tyranny ; they 
even were consvpelled to ailbciate the People 
in then>, and really to intefeft tkem in the 
vindicatioa of public Liberty. 

^ Aflembled with their Vaflals m their great 
Hall8> v^4»pe they difpenfed their hofpitdity, 
d€{*ived <jf the amufement? of more policed 
l^tiofts, natfipally incKned, befides, freely to 
expiate 6»> ofejed* ef which their hearts- were 
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full, their converfation naturally turned on 
the injuftice of the public impofitions, on 
the tyranny of the judicial proceedings, and, 
above all, on the detefted foreft laws. 

Deftitute of an opportunity of cavilling 
about the meaning of laws of which the terms 
wtre precife, or rathcjr difdaining the refourcc 
of Sophiftry, thty were naturally led to exa- 
mine into the firft principles of Society; they 
inquired into the foundations of human au- 
thority, and became convinced* that Power, 
when its objeft is not the good of thofe who * 
are fubjedi to it, is nothing more than the 
right of tbejirongejl^ and may be repreiTed by 
the exertion oi a fimilar right* \ 

The diiFerent orders of the feudal Govern* 
ment, as eftablifhed in England, being 
connected by tenures exaftly fimils^, the 
fame maxims which were laid down as true • 
againfl the Lord paramount, in behalf of the 
Lord of an upper fief, were alio to be 
admitted againft the latter, in behalf of the 
owner of an inferior fief : the fame maxims 
were applied to the pofiefibr of a ftiU 
lower fief: they descended to the frefpnan^ 
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And to the peafant ; and the fpirit of liberty, 
after having circuiated through the different 
branches ^of the feudal fubordinatioA, conti;- 
nued to flow through fucceflive homogeneous 
channels ; it forced to itfelf a paflagc into 
the remoteft ramifications, and the principle 
of primeval equality every where diffufed and 
icAabJiihed itfelf. A facred principle, which 
neither injuftice nor ambition can erafe| 
which exifts in every breaft, and, to exert 
itfelf, requires only to be awakened among the 
numerous and oppreflTed clafles of Mankinds 

But when the Barons, whom their perfonal 
confequence had at firft caufed to be treated 
with caution and regard by the Sovereign, began 
to be no longer fo, when the tyrannical laws 
of the Conqueror became ftill more tyrannically 
executed, the confederiacy for which the general 
oppreffion had paved the way, inftantly took 
place. The Lord, the Vaflal, the inferior Vaf- 
fal, all united. They even implored the aflift- 
:ance of the peafants and cottagers ; and thp 
iiaughty averfion, with which all over the Con- 
tinent the Nobility repaid the induftrious hands 
which fed them, was, in England, compelled to 

E 
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yield to the preffing peceffity of fetting bouncjs 
to the Royal authority. 

The People, on the other hand, fenpw that th$ 
caufe they were called upon to defend, was a 
caufe common to all ; ' and they were fenfible, 
bcfi4es, that they were the neceflary fupporteri? 
^ of it. Inftrudled by the example of their 
Leaders, they fpok^ and ilipulated conditions 
for themfelves : they ihfifted that, for the fu- 
ture, every individual fhould be intitled to the 
protection of the law ; and thus thofe rights 
with which the Lords, had ftrengthened them- 
felves, in order to oppofe the tyranny of the 

Crown, became a bulwark which was, in time, 

• • • * . • » 

to reftrain their own. 
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CHAPTER II. 

A Second advantage "England bad over France — it 
' formed one undivided State. 

IT w^s in the reign of Henry the Firft, about 
forty years after the Conqueft, that we fee the 
above caufes begin to operate. This Prince, 
having afcepded the Throne to the exclufioo 
©f his elder brother, was fenfible that he 
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ha<L no other means to maintain, bis .poWer 
than by gaining the: affcdion of his fuhjcCts^i 
hut, at the fame time, he perceived that it 
muft be the afFc^ftion op the ' whole .Natjpn : 
he, therefore, not only ^mitigated, the rigoor 
of the feudal laws in favour of the I^ords^ 
but alfo annexed • as a condition to the 
Charter he grapted, that the Lords (hpuld 
allow the fame freedom to their reipedtive 
Vaffals. Care wgs even taken to abolifh thofe 

Jaws of the Conqueror which lay^ heavieijft on 

* -''"''^rf. 

.the low^ qI^s }9f the people, (a] , 

(a) Amongft otKers^ tlve.lave of <b^ Cwrfm. ' It aiight bp 
matter of curiojjs difcufiien to inquire what the Anglo-* 
Saxon Government would in procefs of time have bec6me, 
and of courfe tK& Government of England be/af thia timt^ 
if the event of the Conqueft never b?d_|^^en^ place; 
whi«h, by conferring, as has beer^ explained above', an imV 
menfe as well as unufual power on the Head of the? feudal 
Syftem, compelled the Nobility to contrail a laftingand 
Tmcere union with the People; * It is highly probkble, 'that 
the£nglii(h Government wotlM at this day be the fprne 03 
that which long prevailed in Scotland, where the King and 
Nobles engrofled, jointly, or by turns, the 'whole jJoWer ih 
the State; the llame as in Sweden, ^e"faa& as in Deni* 
piark, CQunuies ^fhexice the Apglg^Sa;cons. came. 
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•::70^dcriHcmy the? Second, liberty todc. 
d :Tarlher flride; and the ancient TryaJ by^ 
yaryv^ hsadrtjf^ prdce4ure which is at pre* 
feiit oiie 'Joi the : mdft valuable; j^rts of ' Jthr 
EngUlh law> made agaih^ though imperfedHy^ 
iti appeacancev 

Butr tnefe caJiTfes,. which ha J operated but 
'filently and flowly under the two Henrys,, 
who were Princes in Ibme degree juft, and 
of ^reat capacity, inanifeftied themfelves, at 
©nee, under the' dej^tie reign of King John* 
The royaF prerogative, aM the foreft laws,. 
livAxi^^ttti exerted by this Piince to a 
degree of exceffive feverity^ he foon beheld 
a general confederacy formed agiainft him r 
jand hcreirvwe muft obferve another circum- 
ilaricei hfgixly advantageous, as well as-pecii-* 
\m\ to Eftglandr 

^England was not, like France, an , aggre-^ 
gation of^ a ' number of difFereat foVercigaties ; 
it formed but one ftate, and acknowledged 
l)ut one Mafter, one generaf title : the fame 
laws, the fame kind of dependence, confc* 
quently the fame notions, the fame interefts, 
prevailed throughout the whole. The extrC* 
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HOfikies of the Kingdom^ at all times, united 
40 gi«c a check to the cxcrtioixs of an unjuft 
power. From the river Tweed to Portf- 
mouth, from Yarmouth to the Land's end. 
al} was ia motion : the agitation increafed 
from the diftance like the rolling waves of an 
^xtenfive feaj and the Monarch, left to him- 
/elf, and deili^ute of refources, faw himielf 
attacked on all fidea by an univer^ combi- 
nation of his fubje^. 

No fooner was the flandard fet wp againft 
jfohn, than his very courtiers fcrfook Him* 
In this ikuation, finding no part of his king«> 
dom kis irritated againil him than another, 
liaving no -detached province which he coiild 
engage in his defence by promifcs of pardon, 
or of paiticular conceffionsi the trivial but 
never-failing refources of Government, he 
was compelled, with feven of hi^ attendants^ 
all that remained with him, to - fubmit 
himfelf to . the difpofal of his fubjed:s ; i £^d 
he figned at Runing Mead (a) the Chari* 
ter of the Foreft, together with the fajnoii^ 
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charter, which, from its. fupcrior and tx-^ 
tcrifive importance, is denominated Magna 

' By the former, the mofl tyrannical part of 
the foreft Uws was aboliihed ; and by the latter, 
the rigour of the feudal laws was greatly 
mitigated in favour' of the Lords, But this 
Charter did not ftop there; conditions were 
alfo ftipulated in favour of the numerous 
body of the people who had united to obtain 
it, and who claimed, with fword in hand, 
a fhare in . that fecurity it was meant to 
cftablifli. It was hence inflituted by the Great 
Charter, that the fame fervices which were 
remitted in favour of the Barons, ihould be 
in like manner remitted in favour of all their 
Vaffals. This Charter e|lablifh^d alfo an 
equality of weights and meafures throughout 
England; it exempted the Merchants froiri 
arbitrary imppftsj, and gave . them liberty to 
CDkter , and. depart the Kingdom at pleafur?f : it 
evieii. extended Jo the Ipweft orders of the 
State,, .fince it enafted,- th^t the Villain^ or 
Bopdmap,,. j[hould not be fubjed to the for^ 
ftiture of his implements of tillage, Laftly^ 
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by the twenty-ninth article of the fannc 
Charter, it was enadted, that no Subje(ft ihould 
be exiled, or in any fliapc whatever molefted^ 
leither in his perfon or cfFedls, otherwifc than 
by judgment of his peers, and according to 
the law of the land : {a) an article fo im- 
portant, that it may be faid to comprehend the 
whole end and dcfign of political focieties ; and 
from that moment the Englifh would have 
been a free People, if there were not an im- 
mtni^ diftance between the making of laws, 
and the obferving of them. 

But though this Charter wanted moft of 
thofe fupports which were neceflary to infure 
reipeA to it, though it did not fecure to 
the poor and friendlefs any fure and legal 
methods of obtaining the execution of it, 
(provifions thefe which numberlefs tranf- 
' . I'l l ' ■ ' ' ■' 

(a) ** Nullqs lil^er homo qapjatur, vel imprifonetur, vel 
•* diffcfietur de libero tcnemento fuo, vel libertatibus, vel 
*' liberis confuetudinibus fuis ; aut utlagetur, aut exulctur, 
<* aut aliqiio modo deftruatur : nee fuper eum ibimus, nee 
t' fuper eum mittemus, nifi per legale judicium parium 
** fuorum, vel per legem terrae. Nulli vendcmus, nulli ne- 
V gabimus, aut differemus, juftitiam vel reclum/' Magn^ 
^bartay chap. xxix. 
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greffions alone could» in procefs of tlmc^ 
point out), yet it was a prodigious, advance 
towards the eftablifhmcnt of public liberty, 
Inftead of the general maxims refpedting the 
rights of the People and the duties of the 
Prince, (maxims which ambition perpetually 
controverts, and fometimes even openly and ab- 
folutely denies,) here was fubftituted a written 
law, that is, a truth admitted by all parties, 
which no longer required the fupport of 
argument. The rights and privileges of the 
individual, as well in his perfon as in his pro- 

> 

perty, were become fettled axioms. The 
Great Charter, at firft enaded with fo much 
folemnity, and afterwards confirmed at the be- 
ginning of every fucceeding reign, was, as it 
were, a general banner perpetually fet up for 
the union of all clafles of the People ; and the 
foundation was laid, on which thofe equitable 
laws were to rife, which offer the fame afliftance 
to the poor and weak, as to the rich and 
powerful, [a) 



»»*' 



(tf ) The reader, to be more fully convinced of the reality 
of the caufes to which the liberty of England has been here 
afcribed, as well as of the truth of the obfervations made 
at the fame time on the fituatlon of France, needs only to 
co^ipare the Great Charter, fo extenfive in its provifions^ 
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Under the long reign of Henry the Third, 
the differences which arofe between the King 
and the Nobles, rendered England a fcenc of 
confufion. Amidft the viciffitudes which the 
fortune of war produced m their mutual con* 
fliiSs, the People became ftill more and more 
fenfible of their importance, . as did in confe- 
quence both the King and the Barons alio. 
Alternately courted by both parties, they ob- 
tained a confirmation of Magna Charta, and 
even the addition of new privileges, by the 
ftatutes of Merton and of Marlebridge. But 
I Jiaflen to reach the grand epoch of th^ 
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and in which the Barons ftipulated in favour even of the Bond* 
man^ with the treaty concluded between Lewis tbe Eleventh, 
and feveral of the Princes and Peers of France, intitled 
A Treaty made at St. Maur^ between the Dukes of Normandy^ 
Calahrey Bretagne^ Bourbonnohj Auvergne^ Nemours ; the 
Counts of Charolois^ Armagnacy and St. Polj and other Princes 
ofFranee^ rffenufinfupportofthepublicgood^ on the one parti 
and King Lewis the Eleventh^ on the other^ OSfober 29, 1465. 
In this X^eaty, which was made in order to terminate a 
war which was called the war for the Public good, [pro 
bond Publico) no provifion was made but concerning the par- 
ticular power of a few Lords : not a. word was inferted in 
favour of the people. This treaty may be feen at large in 
the pieces Ju/lifcatives znnt%cd to the Mimoiresde Philippe di 
Cominesn 

F 
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reign of Edward tlipe Firft> a Prince who*, 
from his numerous and prudent laws, has been 
tfthominatcd the Englifli Jfuftinian. ^ 

PoirefTed of great natural talents> and fuc- 
ceeding a Prince whofc weaknefs and injuilice 

s 

Rad rendered his reign unhappy, Edward was 
fenfible that nothing but a flridt. admini- 
ftration of Juftice could, on the one fidc,^ 
curb a Nobility whom the troubles of the 
preceding reign had rendered turbulent, and, 
on the other, appeafc and conciliate the peo- 
ple, by fecuring the property of individuals* 
To this end, he made jurifprudence the 
principal objefl: of his attention j and fo much 
did it improve under his care, that the mode of 
procefs became fixed and fettled : Judge Hale 
goes even fo far as to affirm, that the Efag- 
lifli laws arrived at once, G? quaji per Jaltum'^ 
9t perfection, and that there has been more 
improvement made in them during the ^r/i 
thirteen years of the reign of Edward, than 
all the ajges fince his time have done. 

But what renders this «ra particularly in- 
terefting, is, that it affords the firft inftancc 
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4Df . the admiflioa of the Deputies of Town^ 
and Boroughs into (a) ParHamcnt. 

Edward, continually engaged in wars either 
^gainft Scotland, or on the Continent, tkcir^g 

moreover his demefnes confiderably dimir 

-- * 

Biihed, was frequently reduced to the naoft 
prefling neceflities. But though, in confequeac* 
of the ipirit of the times, he frcqucntlj 
Indulged him&lf in particular a<%s of inju/lice^ 
h9 yet perceived that it was impofllble t^ 
extend a general opprejfEon over a tody of 
Nobles, aad a People, who fo w?U kne\f 
how to jttnite in their own defence- In ordcf 
to raife fubfidies therefore, he was oblig^e4 
to employ a new method, and to endeavour 
to jobtain through the confent of the People, 
what his Prsdeceflors had hithertp cxpe<a;ed 
froni their own power. The Sherifii wcrtf 
ordered to invite the Towns and Boroughs 
of the different counties, to fend J>^p«-?? 
ties to Parliament; and it is from this xrz 
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(a) I mean their legal oragin; for the Earl of Leicefter^ 
»rho had ufurped the power during part of the pr^cedin^ 
reign, had called {ucjx Deputies ifp to Parliament hefor^u 
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that we are to date the origin of the Hoa& 
of Commons, {a) 

It muft be confcffcd, however, that thefe 
Deputies of the People were not, at fir ft, 
poffefled of any confiderable authority. They 
were far from enjoying thofe extenfive pre-* 
rogativcs which, in thefe days, conftitute the 
Houfe of Commons a collateral part of the Go- 
veirnment : they were in thofe times called up 
only to provide for the wants of the King^ and 
approve of the refolutions taken by him and the 
iffemblj^pf the Lords, {i) But this was never- 
thelefs a great point gained, to have obtained 
the right of uttering their complaints, aflembled 

_ 

(a) Anno 1295. 
' (3)' The end mentioned in the Summons fent to the 
Lords, was, de arduis negotiis regni traSfaturiy CfT conjilium 
impenfuri', the Summons fent to the Commons was, ad 
faciendum ffT confentiendum* The power enjoy.ed by the latter 
wks evbn inferior to what they might have expe£ted from the 
Summons fent to them : *^ In moft of the ancient Statutes 
^' they are not fo much as named ; and in feveral, even 
^^ when they are mentioned, they are diftinguiflied as peti* 
*' tioners merely, the AflenJ of the Lords being cxprefled in 
«* contradiftinftion to the R^queftof the Commons," See 
on this Subject the Preface to the Colle£lion of the Statute^ 
at large, by HufFhead, and the authorities quoted therein. 
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in ^ Body and in a legal way— to have 
acquired, iniflead of the dangerous refourcc 
of infurreiftions, a lawful means of influencing 
the motions of Government, and thenceforth 
to have become a part of it. Whatever 
difadvantage might attend the flation at firfl: 
allotted to them, this was foon to be compen- 
iated by the preponderance the people necefla- 
rily acquire, when they are enabled to a(3: 
and move with method, (a) 

And indeed this privilege, infignificant as 
it might then appear, prefently ^^anifefted 
itfelf by the moft confiderable effefts. In 
fpite of his reludtance, and after many evafions 
unworthy of fo great a King, Edward was 
obliged to confirm the Great Charter i he 



{a) France had indeed alfo her Aflemblies of the General 
£ftates of the Kingdom ; but then it was only the Deputies 
for the Towns within the particular domain of the Crown> 
that is for ^a very fmall part of the Nation, who, under 
the name of the Tbird EJiatf^ were^ admitted in them \ and 
it 15 eafy to conceive that they acquired no great influence in 
an aflembly of Soverefgns who gave the law to their Matter. 
Hence, when thofe difappeared, the maxim became imme- 
diately eftabliihed, The will of the King is the will of tb< 
Law. In old Frcngh, ^i veut le Roy^ ft veut fa Loj. 
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even confirmed it eleven times in the course 
of kis reign. It was moreover enaftcd, that 
whatever fhould be done contrary to it, fhould 
be null and void ; that it (hould be read twice 
^ year in all Cathedrals ; and that the penalty 
of excommunication (hould be ^denounced 
againft any on^ who ihould prefume to vio* 
late it, {a) 

At length, he converted into an eftablifhed 
law a privilege of which the Englifh had 
liitherto had only a^ precarious enjoyment i 
and, in the ftatute de Taffagio non cmcedendo^ 
he decreed, that no tax ihould be laid, nor 
impoft levied, without the joint confcnt of 
the Lords and Commons : (A) a moft im- 
portant Statute, , which, in conjun^ion with 
Magna Charta, forms the bafis of the Enir- 
liih Conftitution : if from the latter the 
Engliih muft date the origin of their 



{a) Confirmationes Chartarum, cap. 2, 3, 4. 

(i) " Nullum tallagiunEi vel auxilium, per nos, veJ 
•* hseredes noftros, in regno noftro ponatur feu levctur, fine 
^' voluntate & afTenfu Archicpifcoporum, Epifcoponiin, 
** Conaitum, Baronum, Militum, Rurgenfium & alJerum 
«* liberorum bom* de regno noftro/* Stat. Ahi 24 Ed. !• ^ 
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liberty, from the former they muft date the 
eftablifhment af it ; and as the Great Charter 
was the bulwark that proteAed the freedom 
of indiyiduals, fo was the Statute in qucftion 
the engine which protected the Charter itfelf; 
and by the help of which they were thence- 
fortb t6 make 1^1 Conquefts over the autho- 
rity of the Crown. 

This is the period at which we muft flop, 
in order to take a diftant view, and contem- 
plate the different profped: which the reft of 
Europe then prefented. 

The efficient caufes of flavery were daily 
operating and gaining ftrength: the inde- 
pendence of the Nobles on the one hand, 
the ignorance and weaknefs of the people on 
the other, were ftill extreme : the feudal 
government continued to difFufe opprefllon 
and mifery; and fuch was the diforder or it, 
that it even took away all hopes of amend- 
ment. 

France, ftill bleeding from the C3ttrava- 
gance of a Nobility inceffantly engaged in 
groimdkfs wars, either with each other, or 
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witli the King, was ftill defolated by the 
tyranny of that fame .Nobility, haughtily jea- 
lous of their liberty, or rather of their 
anarchy, {a) The People, opprefled by thofc 
who ought to have guided and protedted 
them, loaded with infults by thofe who 
cxifted by. their labour, revolted on all fides; 
But their tumultuous infurre<9:ions could have 
no other objedt than that of giving vent to the 
anguifh with which their hearts were replete. 
They had no thoughts of entering into a 
general combination ; ftill lefs of changing 
the form of the Government, and laying a 
regular plan of public liberty. 

Having never extended their views beyond 
the fields they cultivated, they had no con- 
ceptioi) of thofe diflferent ranks and orders of 






«» 



(d) Not contented with oppreflion, they added infult to 
it. *' When the Gentility," faysMezeray, ** pillaged and 
*' committed exa£lions on the peafantryi /they called* the 
<^ poor fufFerer, in derifion, J^JMs bonhomme (Goodman 
** James). This gave rife to a furious fedition, which was 
^^ called the yaquerie. It began at Beauvais in the year 
*' 1357, extending^ itfelf into.moft of the Provinces of 
•' France, and was not appeafed, but by the deftrudtion 6f 
<< a part of thofe unhappy viftitns» thoufands of whom were 
«' flaughtered. 
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Men, of thofe diftinxft and oppofite privileges 
and prerogatives, wrhich are all necefTary 
ingredients of a free Conftitution, Hitherto 
confined to the fan^e round of ruftic em- 
ployments, they little thought of that com- 
plicated fabric, which the more informed 
themfelves cannot but with difficulty com- 
prehend, when, by a concurrence of favour- 
able, circumftances, the ftrudlure has at length 
been reared, and ftands difplayed to their view. 

In their fimpKcity, they faw no other 
remedy for the National evils, than the 
general eftablifhment of the regal power, that 
is, of the authority of one common uncon- 
trouled Mafter; and longed for that time 
alone, which, while it gratified their revenge, 
would mitigate their fuflferings, and reduce 
to the fame level the opprefTors 3pd th<j 
opprefled. 

T^he Nobility,' on the other hand, bent 
folely on the enjoyment of a momentary 
independence, irrecoverably loft the afFedion 
of the only Men who might in time fupport 
them; and, equally regardlefs of the didtateg 
pf humanity and of prudence, they did not 

G. 
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perceive th^ gradual and continual advanc$;s of 
the royal authority which was foon to over- 
whelm theni alL Already were Normandy, 
AnjoUj Lainguedoc, and Touraine^ united to 
the Crown : Dauphiny, Champagne, and part 
of Guyennc, were foon to follow : France was 
doomed at length to fee the reign of Lewis the 
Eleventh; to fee her general Eflates iirf): 
become ufelefs^ and be finally laid afide. 

It wjis die deftiny of Spain alfo, to behold her 
feyeral Kingdoms united under one Head : (he 
wajB fated to be in time ruled by Ferdinand and 
Charles the Fifth. (^) And Germany, where 



(tf) Spain was originally divided into twelve Kingdoms, 
Ibefides Principalities; which by Treaties, and efpecially by 
Conquejfts, were coUeflcd into three Kingdoms 5 thofe of 
C^ftiile, Aragon, and Granada. Ferdinand the Fifth, 
King of Aragon, married Tfabella, Quten of Caftille : they 
made a joint Conqueft of the Kingdom of Granada; and 
thefe three Kingdoms, thus united, defcended, in 1516, to 
their grandfpn Cjiarles, and formed the Spai^ifh Monarchy. 
At this aerat the Kings of Spain began to be abfolute; and 
the States of the Kingdoms of Caftille and Leon, ** aflembled 
^« at Toledo, in the month of November 1539, were the 
*^ laft in which the three orders met, that is, the Grandees, 
*< the Ecclefiaftics, and the Deputies of the Towns.'* &« 
F err era* s general Hifiory ofSpain^ 
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an ekftivc Growft prevented the like t^ions, {a) 
was iftdejed to acquire a few free Cities i but 
her c^vided people were deftiived to rcinai^i 
fubjcft to the arbitrary yoke of fuch of her 
diiFerent Sovereigns .as ihould be abW to 
maintain their power and independence. In a 
word, the feudal tyranny which ovcripread the 
Continent, did no* conrpenfate, by any pfbptfH 
ration of diftant advantagw^ the pr^fen^t - cala* 
mities it cauied / nor was it to Us^tt behind it, 
as it difappeared, any thing but- a m6re regu-^ 
lar kind of Ariftocracy^ .aind DeipOtifJff. 

But in England, the fame feudal fyftertl, ^tcT^ 
having fuddenly broken in Irke a 'Aao&, terd 

(if) The Kingdom if France;^ itHpdi tiM* fitt^ Gij« 
and his next Succeflbrs, may, With a grdttt' dejgrte of cJ^^- 
nefs, be compared wiA Ihd Gtrifta'n Erti^i'ife', aS it^iifs 
at prefent, and alfo ^xltted at tfjfaf time: but the' Imj^nal 
Crown of Germany having, throi/gh fome drcnrtyllbiWces, 
after which it would fe ufelefe to {"nqirire here, <?6htirt«ed 
elective, the German Emperors, though vefted with more 
high-founding prerogatives -than even the Kings of France, 
laboured under very eficnttal difadvaiitages : they could not 
purfue a plan of aggrandifement with the fame fteadinefs as a 
line of hereditary Sovereigns ufually do ; and the right to elccl 
them, enjoyed by the greater Princes of Germany, procured 
them a fufficient power to protect themfelves, as well as the 
leffer Lords, againft the^power of the Crown r 

G z 
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/ Miniftcrs of State* Under Henry the Fourth, 
fhey refufed to grant fubfidres before an 
anfwer • had been given to their petitions* 
In a word, every event 6f any coafequencc 
was attended with an increafe of the power 
of the Commons : an increafe indeed but flow 
and gradual, but peaceably and legally efFed:ed, 
and the ' mont : fit to ftx the attention of 
the people; and, to coakfcdwitb the ancient 
principles of the ConftitutJort. 

Under Henry the Fifth, the Nation was 
intirely taken up with its wars againit 
France ; and in the reigil of lienry the Sixth, 
began the fatal contefts between the houfes 
of York and Lancaftfer^ The noifc .of 
arrns alone was how to be h«ard i during 
the filcnce of the • kw^s already In hdhg, 
no thought was had of enadting new onea; 
and for thirty years together, Englanid prefents 

one wide fcene of flaughfer and de&Klatiowi. 

* - • - » 

At length, under Henry the Seventh, who 
hy his intermarriage with the houfe of York 

united the pretenfions of the two families, a 

» » • - • »■ . 

general peace was re-eftablilhed, and the pro- 
Ipeft of happier days feemed to open on the 
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Nation* But the long and violent agitations, 
under which it had laboured, were to be 
followed by a long and painful recovery, 
Henry^ - mounting the throne with fword in 
hand, and in great meafure as a Conqueror, 
had promifes to fulfill, as well as injuries 
to revenge. In the mean time, the people, 
wearied out by the calamities they had under- 
gone, and longing only for repofe, abhorred 
even the idea of refiftance; and the remains 
of the almoft exterminated Nobility thus 
beheld themfelves left defencelefs, and aban- 
doned to the mercy of the Sovereign. 

The Commons, on the other hand, accuf- 
tomed to a<ft only a fecond part in public 
aiFairs, and finding themfelves bereft of thofe 

V 

who hitherto had been their Leaders, were 
more than ever afraid to form, of them- 
felves, an oppofition* Placed immediately, as 
well as the Lords, under the eye of the 
King, they beheld themfelves expofed to the 
fame dangers. Like them, therefore, they 
purchafed their perfonal fecurity at the ex- 
pence of pubKc liberty ; fo that, in reading the 
hiftory of the two firft Kings of the houfe 
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of Tudor, we imagine ourfelves reading the 
tciation given by Tacitus ot Tiberius ' and 
tlje Roman Senate, (a) 

The time, therefore, fecmed to be arrived, 
at which England muft fubmit, in its turn, 
to the fate of the other Nations of Europe. 
All thofe barriers which it had raifed for the 
defence of its liberty, thus ieemed only to have 
been able to poflpone the inevitable viftory of 
Power. 

But the remembrance of their ancient laws, 
of that great Charter fo often and fo folemnly 
confirmed, was too deeply impreffed on the 
minds of the Englifh, to be effaced by tranli- 
tory evils/ Like a deep and extenfive ocean, 
which preferves an equability of temperature 
amidft all the viciflitudes of feafons, England 
ftill retained tliofe principles of liberty whigh 
were fo univerfally difFufed through all orders 
of the people, and thefe required only ^ 
proper opportunity to exert themfdlves, 

England, befides, ftill continued to poflefs the 
immenfe advahtage of being only one State. 



(a) ^anto quis iHuJirior^ tanto magis falft a€^ff/iinanUs. 
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Had it been, like France, divided into fcvcral 
diftinft dominions, it would alfo have had 
feveraj National aflcmblies; ^thofc affemblics, 
being convened at di^rent tingies and places^ 
ibr that and other obvipus reafons, never could 
have aded in concert ; and the power of 
withholding fublidies, a power fo important 
when it is that of difabling the Sovereign and 
binding him down to kiaftibn,. would then have 
only been the deftrudlive privilege of irritating 
a Mafter who would have eafiiy found means 
to obtain fuppncs from other quarters: 

The diiFerent Parliaments, or . aflcmblies of 

thefe feveral States, having Aenceforth no 

iheans of recommending thcmfelves to their 

Sovereign but by their forwardaefs ia «)mply- 

ing with his deniands, would h^ve. vied with 

one another in granting what it would not only 

have been fruitlefs, but even highly dangerous; 

to refufe. The King would not Jiave failed fooa 

to demand, as a tribute^ a gift he muft have 

been confident ^ to obt^ii> ; and the outward 

form of confent v^ould have been left to 

the people, only as. an additional means ef 

eppreSng them without danger* 

H 
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To no 6ther cwfcs than the difadvantagc 
of fuch a fituatiorx, are we to afcribe the low 
condition in which the deputies of the people 
to the AfTembly called the General Eilates of 
France, (j) jverc alwayis obliged to remain. 
Surrounded^ as they were^ by the particular 
Eftates. of thofe Provinces into which the 
kingdom had been fornierly divided^ they never 
were : abk to ftipulate conditions with their 
Sovereign { ^tnd>. inftead of making their 
power of granting fubfidies . fcrve . to ;gain 
them, in the end^ a collateral ^fhare in Ic^ 
giflatipny,.]tiieypvc;r. remained confined to the 
pakediprivilegCtof the moji bumble fupplication 
an4,remonftran(;e^^ 

•Thefe Eftates, iiowcver^ ad all the great Lordb 
of Fi-ance were admitted inta therein began 
at kligth ' to appear dangerous ; aisd^ as tiM 
King dc^uld in the mean time do without 
theiit'^fta^ce^ 4!hey were fet afide*. But moft 
of the p^rticiillar Eftatcs of the Provinces are 
preferved to this day 5 fbme of thofe which, fot 
temporary rcafdyis,^ had ;been? abx)li(hed, iaave 
been fince ireftoreid j nay, §0 manageabte hav^ 

' i 

(n) Sec tkc Note, p. 3;. 
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papular AlTcmblies been found by regal ^utl^o^ 
rity, when it has to do with man^y, that tjiif 
kihd of Government is that which ' it hsfi^ 
beeai found moil expedient tp'aflign to Qfrfic^^ 
and Codica has been, made uh Pi^ys^^^tats, , ^ 

But the King of England continued, even 

. in the time of the Tudors, to haVe bift one 

* 

Affembly before which he could- lay his 
wants, and apply' for relief. How.!,rgtibat 
loever the increafe of his power wa$/ a "fingte 
ParUamcnt alone could furnifh him with the 
means of exercifing it; and whether it was 
that the members of this parliai^^nt eitfer: 
tained a deep fenfe of their 'ddvantages, or 
whether private intereil exerte4 itfelf m ai4 
of patriotifm^ they at all times vindicated 
the right of granting, or ; rather refufing, 
Aibfidies ; and> amidft i^ general wreck. q£ 
every -thing they ought to have h^ld'deAr^ 
they at kaft dung obiliaately to thp p^nj^ 
which was deftined to prove the inftrumWi* 
of their pFefervaiion. (tf) . . ,, | \/^^ 

(a) As the fatal advantages which we'havef Aid to accrue 
to the Executive power, when it has to treat irith dlftitr^l 
Separate parts of the fooic Nation, refult from the very nature 

H2 
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'-l^fader Edward the. Sixth,' the abfurd tynn^ 
xlical laws, againft High Treafon, inftituted 
Under Henry the Eighth, his predeceflbr^ were 
aboiifhed. But this young and virtuous Prince 
having foon paffed away, the bloodrthiffty 
Mary ailonifhcd the world with cruelties, 
which nothing but the fanaticifm of a part 
of ^hcr jftibjpdls could enable her to execute. 

Under the long^ and brilliant reign of 
Elizabeth, England began to breathe anew; 



'^ 



of things, they will obtain at ali times and places, and it 
A^ayW laid down as an undoubted maxim, that a Soveccign 
who depends, with regard td fuppiies, on feveral aUemblies, 
iri.fa£l depends upon none. An Agent for the American 
Colonies, in bis exa^mtnation before the Houfe of Com- 
hotis (A. 1766, p. 122}' has even fuggefied rn three wordsr 
the whole fubftance of what I have endeavoured to prove 
6n that fubje6(. When he fatd, << The granting aids 
** to the Crown is the only means the Americans have 

<< of RECOMMENDING THEMSELVES TO THEIR SoVE^ 

^ reign/* Nothing, therefore, could be more fatal 
tb^^Englilb liberty (and to Aimericati liberty in th^ iflucjL 
|bfn the adoption of the idea, cherifhed by the Ameri* 
cans^ of having diftiniEl indepe;ndent AfTemblies of their 
own, who (hould treat immediately with the King, and 
£Tant him iubfidies, to the utter annihilation of the powec 
ef thofe ancient, and hitherto fucceisful, aflertors of general 
Uberty; the. Brltiih Parliament. A few more ideas will in 
a fubfequent Chapter be oflered to the Reader on this fub- 
jed, which few perfons.feem to confider in its conftitutioni! 
light. 
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and the Proteftant religion^ being Teated once 
more on the throne^ brought with it fome 
more freedom and toleration. 

The Star-Chamber, that effedual inftru- 
ment of the tyranny of -the two Henrys, 
continued indeed to fubfifl; the inquifitorial 
Tribunal of the High Commiiiion was even 
inAitutcd ; and the yoke of arbitrary power 
lay jftill heavy on the fubje<a. But the 
general affoflion of the people for a Qgeen, 
whofe former misfortunes had created fuch 
a general eoncernj the imminent dangers whicb 
England efcaped, and the extreme glory attend-- 
ing that reign, lefTened the fenfe of fuch 
exertions of authority as would, in theie 

days, appear the height of Tyranny, and 

> 

ferved at that tinie to juftify, as they ftill do 
to excufe„ a Princefs whofe great talents, 
though not her principles of . government;, 

• * ^ 

render her wprthy of being ranked among 
the greateil Sovereigns. 

, Under the reign of the Stuarts, the Nation 
began to recover from its long lethai^, 
James the Firft, a Prince rather imprudent 
than tyrannical, drew back the veil which 
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jiad hitherto tlifguifed fo iiiany ufurpation^, 
and made an often tatious difpky of what his 
predeceflbrs had been contented to «njoy. 

• He was inceflantly aflerting, that the autho- 
rity of Kings was not to be controukd, any 
more than that of God himfelfl Like Him, 
they were omnipotent; and thoie privileges 
to which the people fo clamoroufly laid 
claim, as their inheritance and birthright, 
were no more than an effcd: of the grace 
and toleration of his royal anceftor^ '{^) . 

Thofe principles, hitherto only ' filently 
adopted in the Cabinet, and in the Courts 
of Juftice, had maintained ^eir ground in 
confequence of this very obfcurity! Being now 
iainnouhced from the Throne, and refouhded 

from the pulpit, they fpread an univerfal alarm : 

• ' ■ ■. * - 

Commerce, befides, with its attendant arts> 
and above all that of printing, diffufed more 
falutary notions throughout all orders of the 
people ; a new light began to rife upon the 
nation ; and that fpirit of oppofition fre- 



(a) See his 0edaration madc^ in Parliament, in' the years 
ifeio and i6zi. . 
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quently difplayicd itfe^f in this rdgn^ to which 
the Englifh Mcmarchs had not^ for a loag 
time paft^ been accuftomed. 

But the ftorm, which Was only gathering 
in clouds during the reign of James, began 
to mutter under Chartes thfc Firft, his fuc- 
ceilbri and the fcene which opened to 'vieWt 
on the acceffiott <^ ' that Ftince, prefentcd 
the moft formidable afpeft. ' ' ' * 

The notions^ of religion, by ' a • lingular 
concurrence, united with the love of liberty • 
the feme fpirit which had fttade *ii ^tittack 
Oft ^W eftabliihed fait^h, Was noHv direfting 
itfelf to politics ; the royal prerogatives v\^ere 
brought 'rfnder kht fartie e^^minatio^ that the 
dodrines of the Church of Rome had kttcn j 
and as a fuperftijtious religion had proved 
unable to l^pf)ort this teft> fo. aeither, . coul4 
an aiAhofity ^^etend^d Tto ^e unlimited b4 
expeOed jto :be|c it>;:..\,.. 

The Commofts^ <)tt th^^otber hand, we« 
reGOvering £t^m ihf aftaQifliiQe.nt ii^to which 
the extJw^i^a oC-fhe jpwver of thft Noble? 
had, at ^ft, thiH>tv^ t^m. Taking ^ view 
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of the ftate of the Nation, and of their own, 

< 

they became fenfible of their whole ftrength ; 
they determined^ to make ufe of it, and to 
reprcfs 21, power which feemed, for fo long 
a time, to have levelled every barrier. Finding, 
among themfelves men of the greateft capa- 
city," they undertook that important tafk with 
method and by ^onftitutional means; and 
Charles had thus to cope with a whole 
Nation put in motion and directed by an 
a0embly of Statefinen. 

And ' here w^ muft obferve how di&rent 
were die efFe<fts produced in England, by 
the ' annihilation of the power of the Nobi-r 
lity^ from thofe which the fame event had 
produced in France. 

In France, where, in confequence of the 
^vifion of the People ^ and of the exorbi- 
tant- power of the Nobles, the peoplfe were 
accounted nothing— when the Nobles thcmielves 
were fupprefTed, the : work was compleated* 

^ But in England, where the Nobles ever had 
vindicated the rights of the People equally with 
dieir own; in JBngland, where the people had 
fucceffively acquired moft efie^al means of 
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Jnfluejicing the Govcmmcnjt, and, abe^e all, 
were uadivided>-^whcJn thie Noblee thcmfclvcs 
w^re caft to the ground; the body of the 
ptople flood firm^ and. maintained the public 
liberty.' 

But the unfortunate Charles was totally 
ignorant of the dangers which furrounded 
him : feduced by the example of the other 
Sovereigns of Europe, he was not aware how 
different, in reality, his fituation was from 
theirs : he had the imprudence to exert 
with rigour an authority which he had no 
ultimate refources to fupport : an union was at 
laft effected in the nation 5 and he faw his 
enervated prerogatives diffipated with a 
breath (a). By the famous Atft/ called the 



: (a) It Is here to be obferved, that when,, under Charles 
the Firft, the regal power was thus obliged .to fabmit to the 
power of the People, Ireland, then fcarcely civilifed, only 
inctieafed the neceifities, and oonfequently the dependance, 
of the King; while Scotland, through the conjunftion of 
feme peQiljar circumftances, had thrown off her obedienpe. 
j^nd though thofe two States, even at prefent, bear no pro- 
portion to the compaA body of the Kingdom of England, 
and feena never to havQ been able., by their union with it, ta. 
proau*e to the King any dangerous rcfpurces, yet the cir- 
cujo^anc^ which too)c place^ in both at the time of tho 
Revolution, or fince, fufificiehtly prove^ that it was no un- 



/ ' 
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JP^tition 'of Right, aijd another poftcrior Aft, 
to both whkh he aflented^^ the compuU 
Tory loans and taxes difguifed under the 
name of Benevolences were declared to he 
contrary to law; arbitrary inipifoncQientSj^ 
and the exercife of the martial law, wero 
abolifhed; the Court of High Conjkmiflion, 
and the Star-Chambcr, were fupprefled {a) i 
$nd the Conftitution, freed from the apparatus 
pf defpotifm with which the Tudors had 
obfcured it, was reftored to its antient liiftrc* 
Happy had been the People, if their Lead-» 
ers, after having executed fo ^ noble ^ 
work, had contented tkemfelves with the glory 
of being the henefaftors of their country, 
Happy Had been the King, if| ohlig;ed at; 

mmmmmmmmmmmmmmmmmmmmmmmmmmammimimmmmmmmmmmmmmammm^m^^mmmi^mmmmmmmmmm 

favourable circumftancc to EnglHh liberty, that the 
great crifi^ of the' reign of Charles the Firftj and the great 
advance which the Cooftitutron was to make at that time 
fhould precede ttie period at which the King of England 
might have been aUerto csill in the afiftance of two other 
Kingdoms* . 

{a) The Star-Ch^mber difFfercd from all the othcjf Tribu- 
nals in this : the latter were governed only by the common 
law, or immemorial cuftom, and Afts of Parliament) whereas 
the former often admitted for law the proclamiitions of the 
King in Council, and grounded its jiJidgments upon them* 
The abolition of this Tribunal^ therefore, was juftly looked 
vpon as a great victory over regal Authority, 
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length to fubmit^ has fubmiiiion had b^en 
finccre, and if be had becQiijc fuffic^cntly ienftbk 
that the only refourcc he ^had left, was th<f 
aflfedion of his fubjefts. \ ; . 1 

But Charles knew not how tb furvive the 
lofs of a power he had' conceived to be 
indifj^utable ; he could not reconcile himfelf 
to limitations arid reftraints fo ^injurious, 
according to his notions, to Tovereign authority. 

His dijfcourfe and condud: betrayed his fecret 

- • . 

defigns; diftruft took pofleffioh of the nation^ 

• - 

this £bme ambitious perlbns converted to their 
own views; and the ftorm, which feemed to have 
blown over, burft' forth anew. The contend- 

• • • * • 

ing fenaticifm of pcrfecuting fefts Joined in 
the conflid l)etwecn regal hkughtihefs and 
the ambition of individuals;' the tempeft 
blew from cyery point of the comp^fs i the 
Conftitution was rent iafunaer, and Charlfes 
exhibited in his fall an awfuU example to 
the Univerfe, 

The Royal power being thus annihilated, 
the Engliih made fruitlefs attempts to fub- 
ftitute a republican Government in its ftead, 
** It wa^s a curious fpedaqk^" fays Montefquieu, 

1 2 
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'* to behold' the vain eff(kts of the Englifli to 
/^ efl^blifh among theftifelves'a Democracy/* 
feubje^ed/ a* firft, to the power of the* prin- 
cipal Leaders in the Long Parliament, they 
faw that power expire, only to pafs, without 
bounds, ;i5itq tjie^ hands of a Proteftor :, they 
faw it afterwards parcelled out. amonff the 
Chiefs of .different bpdi'ps of troops ; aijid 
Ihifting without end from one kind of fub-. 
jcflion.to another, they wcfe at length con- 
vioped, that to attempt to cftablifli. liberty 
in a < great Nation, by * making the people 
interfere in the common bufinefs of Gfovern- 
xx^ei^^.^js of all at^empt^ th^ nioft chimerical ; 
that ; the authority, of all^ with which mea 
are amufed, is in reality no more thaa 
the authority of a few powerful individuals 
who divide the ; repubjlic among them; 
and they at lafl: refted in the bofom of 
the only Gonftitution .which is fit for a 
great State and a free People ; I mean that 
in which a chofen number deliberate, and a 
fingle perfon executes ; but in which, at the 
feme time, a general fatisfadion is rendered, 
by the relation and arrangement of things — • 
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a neceflary condition of the duration of Govern-* 
ment. ' 

Charles the Second, therefore, was called 
over ; and he experienced, on the part of the 
people, that enthuiiafm of afFedtion which 
ufually attends the Return frota a long alienation* 
He could hot however bring himfelf to ibi^givc 
them the inexpiable crime of whith he looked 
Upon diem to have been guilty. He (aw 
with the deepeft concwn that they ftill 
entertained their former notions with regard 
to the niaturc of his prerogative ; and, bettt 
upon the recovery of the ancient powers of 
the Crown, he only waited for an opportunity 
to break thofe promifes whicl#had procure4 
his reftoration. 

But the very eagernefs of his meafure* 
fruftrated their fuccefs ;, his dartgerous alliances 
on the Continent, and the extravagant Wdrs 
in which he involved England, joined to the 
frequent abufe he made of his authority^ 
betrayed him. The eyes of the nation were 
foon opened, and they faw into his projefts ;^ 
when convinced at length that nothing but 
fixed and irrefiftible bounds can be an cfFedual 
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check on the views and efforts of Power, 
they rcfolvcd finstUy to take away thofe 
remnants of defpotifm which {till made a. 
part of the regal prerogative* 

* • 

; The military fervices due to the Crown, 
the remains of the ancient: feudal tenures, had 
been already abolifhed : the laws againft heretics 
were now repealed ; the Statute for holding 
pjarliamei^s once at leafl in three years, .was 
^nad:ed; the Habeas Corpus A<ft, that barrier 
©f the liberty of the Subjed, was cftabliflied % 
#ad^ Xuch wa^ the patriotifm of the parlia* 
ibents, that it was under a King the moft 
deftitute of principle, that liberty received 
its moft efHcilious fupports. v \ 

At length, on the death of Charles, began 
a reign which affords a moft exemplary 
leflbn both to Kings and people^ James the 
Second, a prince of a more rigid difpofition, 
though of a Icfs compr0henfive underftand- 
ing, than his late brother, purfued ftill more 
openly the project which had already proved 
fo fatal to his family : he would not fee 
that the great alterations Which had fuc- 
ccfSvely been effeded in the Conftitution 
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tendered the exacQtio» of it daily more and 
jftaore impradUcable : he imprudently fuiFered 
himfelf to be exaiperated at a refinance ]|b 
was in no condition to overcome ; and, humeri 
ftway by a ipirit of defpotifm and mon|tiih 
^eai, he ran headlong agajinft the rock which 
was to wreck his authority. 

He not only ufed, in his declarations, the 
alarming expreffions of Abfblute Power, and 
Unlimited Obedience i he not only ufurped 
to himfelf a right to dilpenfe with the laws^ 
but would have converted that deftruSivc 
pretenfion to the deflru<^ion of thofe laws 
which were held moft dear by the nation, 
^d thus fought to abolifti a religion for 
which they had fujffercd the greateft calamities^ 
in order to eftabliih on its ruins a religion 
which repeated Ails of the Legillature bad 
profcribed; and profcrib^j^, not becaufe it 
tended to eftabliih in England the do^ineg 
eH Tranfubftantiation and Purgatory> doiftrines^ 
in themfelycs of no political moment, but 
becaufe the unlintfted power of the Sove** 
reign bad always betn made one pf its principal 
tenets, 
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, To r cndcavwir therefore to revive fuch a 
teligion, was not only a violation of the 
Iswa^. but was, .by one enormous violation, 
to pave the way for others ftill naorc atrocious. 
Hence the . Englifli, feeing that their liberty 
was attacked even its firft principles, had 
recourfe to that . remedy which reafon and 
nature ever point out to the people, when he 
who ought to be the guardian of the laws 
becomes their deftroyer : they withdrew the 
allegiance which they had fworn to James, 
and thought themfelves abfolved from their 
path ta a King, who himfelf difregarded the 

. ' . J. .4 

<)ath he had made to his people. 

But> inftead of a revolution like that which 
dethroned .Charles the Firft, which was 
^ffedted by a great eiFufion of blood, and 
threw : the ftate into a general and terrible 
COnvulfion, the detbiipnement of James proved 
ft miatter of (Jior* and eafy operation. In con- 
iequence, of the progreffive information of the. 
people,, and the certainty odf the principles which 
now directed the Natie^, the whole were; 
^iDammous. ^AU the ties, by which the peo-. 
pie were bound to the throne, "were broken^. 
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as it were* by one i^ngle' ihock ; : and James^ 
Vfho, the moment before, was a Monarch 
furrDunded by fubjedts, became* at once a 
fimp^e iadwidufli^ in the mid|b of the Natidn. 

1*hat which' contributes, aboMe all, to di-- 

• ■ ■ 

fKnguifti this event as - fihgulkr in the annals 
of Mankindi is the moderation, I may even 
iS^i tJife^ Icgdity v^hich' alciomjiahicd it: A'^ 
If itd- • dfcdifo'ria la' mag -v^ie' ibu^i to M 
Him&If above tltfe" Laws, had been a .natural 
- eonfequenee, and pi'ovided for by tHe prin- 
ciples of Government,}, every thing jfeihairied 
in' it$ phi^dii thcf Nftticwo 9filjmbkdrreg\flai"ly 
to ele& F6pre£mtalive6 1- -the Throne was^ 
declared vacanty-^d' a new- line df (feeceffibn 

i^or Was-- "this- i% 'cdrc^^s'tea' to repair' 
the bre;^ch^ th^t ;l>^d , been ma^,tinf.tko Qon^r 
MttfdWi,^ '*j^ weH as tw^prtvewt; ntW onesr 
and My^tj^^^ vj^.^ ^aken , of the care? opporrr 
tunit^ ^^P^tdiFing into \an'bfigiAairaiidv ejcp^&> 
cOjrtipia* between ftiti'^ aiid^'PeopJe; 

• .; ■^ =.> "fiij :erfj J:, '■')>:».! :ir ir>..:! ■'I vnJ n ''Iv K; •" 

taken l^ .l;»st|^e4^wdro>js>.<^f«4, ilr. '<j?;as,.;cQn%- 
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crated as a perpetual formula of fuch oaths, {a) 
It was determined^ that to impofe taxes with- 
out the confent of ; Parliament/ as well as 
to keep up a ftffl^ding army in time of 
peace, are contrary to lawv- The power which 
the Crown had conftantly claimed, of difpea^ 
ling with the Laws, was abolifhed. It was 
enadted, that the fubjedt, of whatever rank or 
degree, had a* I'ig^ ^ prefent petitions to the 
King, (^) Laftly, the key-ftonc was put to 
the arch, by the final eftabliihment of the 
Liberty of the Prefs,,(r) 

Th^ Revolution* of • 1^9 fe therefore the 



(a) In die Aft of FVUamcnt, intitl?d Jn A£t for efta^ 
biybing the Coronation Oath* ♦ 

(h) The Lords and Commons, previous to the Coronation 
of King lyilliam and Queen Mary,; had framed a Bill wMch 
contained > a declaration of the rights which they claimed 
in behalf of the pedj^, and was Inr' cohlequence cdied the 
Bill of Rig,btu This Bill cpntai^d the Articled ahCiye^ a^ 
vrell as fome othefs^ and haying received afterwards .the 
Royal aflent, became an'A£l of Parjfiameat, ^iMCr ihle dtle 
ijiJn A£l dichring ahi Aigbts dndLiiertiis oftk^iAf^i omd 
fettling the Swccejft^n of the Cro^wn.^-r'K i*. Ayiljiiam, ^4 
Mary, Sef. %\ Cap. 2* 

{c) Tfa« liberty of the p^ wa>^ prdperiyfj^eakbig^ efta- 
Uifbed <^y four .years aftervicsrr^i^ in conff^que^ij^CL of the 

refufal which ^e t'arliament made at that time of continu- 

• •■■.» 

ing any'Ioifger ttie rdbfk2ion$ wEicb had before been let 
upon itt ,.[ 
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third grand xn in the hiftoiy of the 
Conftitution of England. Magna Cbarta had 
marked out the limits within which the 
Royal authority ought to be -confined : a 
few outworks were raifed in the reign of 
Edward the Firft; but it was at the Revo* 
lution that ^e xrircumyallatipn was com^ 
plcsLted^ 

It was at this sra, that the true principles 

of civil Society were fully eftabliihed. By 

the expuliion of a King who had violated 

his oathy the do<£trine of Refiilance^ the ultimate 

refource of an cf^reiled people^ was confirmed. 

beyond a doubt. By the exdufion given to a 

family hereditarily defpotic, it wa€ findly de- 

terijiined^ that . Nations are not the property 

of Kings. The principles of PafSve Obe* 

xjience^ the Divine and inde&afible Right of 

Kings, in a ^word, the whole fcafiblding of 

fatal^ becauie fklfe, notions, by which the 

Royal authority had till then been fupported^ 

fell to the ground ; and in the room of it 

wefe fubftituted the more folid and durai^lc 

foiindations of the loye of order, and a 

lenfe of the neceflity of civil government 

among Mankind. 

CHAP* 
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C H AFTER 

Q/* ^i&^ Legifiathe Ptywer. 

IN aktioft all the States of Europe, the 
will o( the Prince holds the place of 
}aw'; atid c^ftoil;^ has fo confounded ^thc 
*natter of right with the m^tttt of fad^. that 
jtheir Lawyers genially rcprefeat ihe legit» 
Native authority ^ ^c^ially attached to the 
chara<£ter of King; ai^ the plenitude of lu$ 
l>Qwei: fbems to jthem necefTtuily (to flcvv f i^pm 
the vfcry deftnitioa of his.tiric* 

'nie Englifli, placed in niore favourable 
circumftances, have judged veiy diffi^rently: 
they xouH not believe ^at the deftiny of 
inankind ought to depend on a play of words, 
and on fcholaftic fiAtiltics / (hey have (here-* 
fore annexed no other idea to the word King, 
or Roy, a word known alfo to their laws, 
than that which the Latins annexed to the 
word Rex, and 'the northern NsTtions to that 
of Cynwg, 
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In limiting therefore the power of their 
fting, they a^ed more conliftcntly with the 
etymdlogy of the word; they afted alfo more 
coatifte^fly with jreafon, in not leaving the 
laws to the difp^fal of him who is already 
invefted wilh tite piiblic power of the State j 
*that te, of 4uwi who, of all nien, is moft 
tempted' to fet himfelf above them. 

The bafis of the Englifh Conftitution, the 
capital principle on which all others depend, 
4s ^at the Leg^flative power bdongs to Par- 
"tiamdrit iloiie ; that is, ihe power of efta- 
"Ijli^fimiglaw^, and pf abrogating, dhanging, or 
-explaifting ^m.» 

The coriftituent parts of Parliament are 
-the King, the Hpuf? pf Lords, and the 
Houfe of Comnjons. 

The Houfe of Commons, otherwifc the 
Affembly of the Reprefentatives of the Nation, 
is compdfed of the peputies of the different 
Counties, each x>£ which fendg two ; of the 
DepUfier of certain Towns, of which I/ondon, 
-including Wcftminilcr' and Southwark, fends 
eight ; •o.thpr TowBs, two or one j axid of the 
rD^puties ^of the Univ^erfities of Oxford und 
Caipbri?lge, each of which fends two. 
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Laftiy, fincc the Ad of Union, Scotland 
fcwds forty-five Deputies, who, added to thoic 
juft mentioned, make up the whole number 
of five hundred and'fifty-eight. Thofe Depu- 
ties, though feparately ele£)^d^ do not folely 
reprefent the Town or Qounty that fends them^ ^ 
as is the cafe with the Deputies of the United ' 
Provinces of the Netherlands, or dT the Swiis 
Cantons ; but, when they are once admitted, 
they reprefent the whole b6dy of the Nation, 

The qualifications required for being a 
Member of the Houfe of Commons are, for 
reprefenting a County, to be born a fubjefit 
of Great Britain, and to' be po0efi!ed of a 
landed eflate of fix hundred pounds a year, 
and of one of three hundred, for reprclcnting 
a Town, or Borough, 

The qualifications required for being an 
ele<9tor in a County, arc, to be pofiefled, 
in that County^ of a Freehold of forty (hil- 
lings a year, {a) With regard to cledors . 

(a) This Freehold muft have been poflefled by the de^or 
one wBoIe year at leaft before the time of the elefUon, eiccept 
it has devolved to him bjr inheritance, by marriage, by a 
^lai^will, or by a promotion to ^ office* - 
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in TowHS or Boroughs, they muft be Free- 
men of them; a word which now fignifies 
certain qualifications exprefled in the particii- 
lar Charters. 

When the King has determined to aflcm- 
blc a Parliament, he fends an order for that 
purpofe to the Lord Chancellor ; who, after 
receiving the fame, fends a writ under the 
great fcal of England to the Sheriff of every 
County, direfting lym to take the neceflary 
fteps for the eleiftion of Members for the 
County, and the Towns and Boroughs contained 
in it. Three days after the reception of the 
writ, the Sheriff muft, in His turn, fend his 
precept to the Magiflrates of the Towns 
and Boroughs, to order them to make their 
^c£don within eight days after the reception 
of the precept, giving four days notice 
of the fame. And' the Sheriff hinafelf 
muf^ proceed to the election for the County, 
not iboner than ten days after the receipt of 
ihc writ, nor later than fixteen. 

The principal precautions taken by the law, 
to infure the freedom of ele(aions, are, that* 



7» THE CONS^TfTUTLON 

any Candidate, who after the date of tike Writ, 
or even after the vacanfcy, fhatl have' given- eH'* 
tertainments to the elcdors of a pl«e,. or to 
any of them, in order to his h?ing eleiCted; 
fhall bfe incapable of ferving. fonthat place 
in Parliament. That, if any pcrfon gives, or 
promifcs to give, any money, employment, or 
revyrard, to any voter, in order to influence 
his vote^ he, as well a« the voter him- 
. felf, (hall be condemned to pay a fine 
of five hundred pounds* and for ever difablecl 
from voting and holding aay office in anjr 
cofporation ; the faculty however being re* 
ferved to. both, of procuring their indemnitj^ 
for their own offence, by difcovering fome 
other offender of the fame kind. 

It has been moreover eflftbliftte^^/ that hqi 
Lord of Parliament, or Lord lieutenant of a 
County, has any right to interfere in the elec-^ 
tions of members ; that %wj' officer of, the ^ii«^\{t^ 
cufloms, &c. who fhall pi!?fume to Ai>t§f|nqdr. 
die in eledions, by infllMiiciogi aoy vtett^r X^ 
give or withhold his vote, fhall forfeit one h^- 
<ired pounds, and be difabled to hold any office. 
Laflly, all foldiers quartered in a place where 
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an eledion is to be made, mufl move from 
it^ at leaft one day before the eledion^ to 
the dijftance of two miles or more^ and return 
n%t till one day after the ele&ion is 
finiihed* 

The Houfe of Peers, or Lords, is compofed 
of the Lords Spiritual, who are the Arch- 
hi&ops of Canterbury and of York, and the 
twenty-four Bifhops s of the Lords tempo- 
ral; whatever may be their- refpe<aive titles, 
fuch as Dukes, Marquiflcs, Earls, &c. 

Laftly, the King is the third component 

part of Parliament ; it is even he alone who 

can convoke it 5 and he only can diflblve, or 

prorogue it. The effedl of a diflblution is, 

that from that moment the Parliament com- 

pleatly ceafes to cxift ; the commiffion given 

to the Members by their Conftituents is at 

an end; and whenever a new meeting of 

Parliament ihall happen, they muft be eleded 

» 

anew. A prorogation is an adjournment to 
a ten© appointed by the King; till which 
the exiftejQce of Parliament is limply inter- 
rupted, anil the' fUnftion of the Deputies^ 
fufpended*. . * - . . 
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When the Parliament meet^^ whether it be 
in virtue of a new funimons^ or whether, bei^i^ 
compofed of Mernbcre formerly eleded, it 
meets again at th^t expiration of the teija 
for which it was prorogued, the King goes 
to it in pcrfon, invefted with the iniignia of' 
his dignity, and opens- the feffion by laying 
before the Parliament the ftate of the puj)- 
lic affairs,, and inviting thtm to take thein 
into confideration. This presence of the King;:, 
either real pv reprefented, is abfolutely requi<« 
fite at a firft n^eeting ; it is that which ^iyes 
life to the Legiflative Bodies, and puts theiii 

4 

in adion. 

The King, haying concluded his declara^ 
tion, withdraws. The Parliament, which^ 
then i$ legally, intruded with the care of th© 
National concerns, entire upon its fun<9ionp^ 
and continues,. to. exift till it is prorogued or^ 
diffolved. The Houfe of Commons, and that 
of Peers, aflcmbk feparately j • the fono^Tf 
under the prefidence of the Lord Chancier i 
the latter,; und«f that of their SpeaJi^er : ;, a|id 
both feparately ^dJQurn to fuch days'a$t^y^ 
refpe^vcly think proper to appoint, • - 
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As Mchr of the two Houfes has a negative 
p on the propofitions made by the other^ and 
there is, confequently^ no danger> of their 
encroaching on each other's rights, nor any 
more on thofe of the King, who has likewife 
his negative upon them both, any queftion 
judged by them conducive to the public good, 
without exception, may be made the fubjedt of 
their reipeftive deliberations • Such are, for 
inftance, new limitations or extenfions to be 
given to the authority of the King ; . the eftar 
bli/hing new laws, or making changes in thofe 
akeady in being. Lailly, the different kinds 
of public provifions, or eflablifhments, the 
various abuies of adminiflration, apd their 

% 

remedies, become, in every Seffion, the object 
of the attention of Parliament. 

Here, howey*, an important obfervation 
muft be made : all Bills for granting Money 
muft^have their beginning in the Houfe of 

» 

Commons : the Lords cannot take this objed 
into their cwu&deration but in confequence of x 
a bill prefcntcd to them by the latter; and 
the Commons have at all times been fo 
anxioufly tenacious of this privilege, that they 
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never fufFered the Lords even to nSake any 
change in the Money Billsf which they . have 
fent to them, but they mti(i fin\ply and 
folely either accept or reject them. 

This excepted, every Member, in each 
Houfe, may propofe whatever queftion he 
thinks proper. If, after confidering it, the 
matter is found to deferve attention, the perfon 
who has made the propofition, ufually with 
fbme others adjoined to him, is defired to fet 
it down in writing. If, after a more compleat 
difcuflion, the propofition is carried in the 
affirmative, it is fenf to the other Houfe, 
that they may, in their turn, take it into 
confideration. If the latter reject the bill, 
it remains without any efFe<fl: if they agree 
to it, nothing remains wanting to its com- 
pleat eftablifhment, but the Royal afient. 

When there is no bufinefs that requires im- 
mediate difpatch, the King ufually waits till the 
end of the Seffion, or at leaft till a certain 
number of bills arc ready for him, before he 
declares his Royal pleafure. When the time is 
come, the King goes to Parliament in the fame 
ftate with which he opened it; and while 
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he is featcd on the Throne, a Clerk, who 
has a lift of the BiQs, gives or refufes, as he 
reads, the Rojral AiTent. 

When the Royal Aflcnt is given to a 
public Bill, the Clerk fays, k Roy le veuU 
If the bill be a private Bill, he fays, y&/V 
fait comme il g^ difinf. If the bill has fub- 
fidies for its object, he fa3rs, le Roy remercie 
fes loyaux SubjeSis^ accepfe leur binivoknce^ & 
auffi le veut. Laflly, if the King does not 
think proper to aflent to the Bill, the 
Clerk fays, le Roy s'adviferay which is a 
mild way of giving a refufal. 

It is indeed pretty Angular, that the King 
of England fhould exprefs himfelf in French in 
his Parliament. Thiscuftom was introduced at 
the Conqueft, {a) and has been continued, like 
many other things of mere form,- which fubfift 



[a) William the Conqueror added to the other changes 
he introduced, the abolition of the Englifh language in alt 
public, as well as judicial, tranfa£lions, and fubftituted ti^ 
it the French that was fpoke in his time: hence the' num- 
ber of old French words that are met with in the ftyle of the 
Englifh laws. It was only un<^cr Edward III. that the Eng- 
liih language began to be rQ-eftablilhcd in theCoeirts of 
Juftice. 



€€ 
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forages after the fubftanpe of tfiem is intirely 
changed^ and Judge Blackilotie exprefles htin« 
ielf on this fubjeft, in the following words. 
A badge^ it muft be owned, (now the only- 
one remaining) of Conqucf^; and which one 
** would wiih to fee fall into total oblivion, 

*^ unlefs it be referved as a folemn memento 

• • ' - • , 

*' to remind us that our liberties are mortal, 
*< having once been deftroyed by a foreign 
" force." 

» -" 

When the King hais declared his different in-* 
tentdons, he prorogues the Parliament Thofe 
bills which he* has 4'ejedted, remain widbout 
force : thofe to which he has affentcd, become 
the exprcflion* of the will of the higheft power 
ackowledged in England : they have the fanac 
binding force as the EJrts enregifires have ia 
France^ {d) and as the Poptdifcita had in ancient 



N. 



{a) They call. In France, Ediu enrigifiris^ thoTe Edtds 
of the King which ha\re been regiftered in the Court of Par* 
^Anient. The word Parliament does not however exprefs 
in France, as it does, in England, the Aflembly of th^ 
Eftates of the Kingdom. The French Parletnent are only 
Courts of Juftice ^ that of Paris, which has the fuperintend* 
ence over all thofe eftablifhed in the Provinces, was infti«» 
tuted in the fame manner^ and for the fame purp#fcs, as the 
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Rome : in a word, they are Laws. And, though 
each of the ^oftftlt^e^rt jparts^ of the Parliament 
might, at firft, have prevented the exiftence of 

dipfe law9, the tiniDpd wil!^ of all the three is 

• "• • • . , ^ 

now neceflary to repeal them. 



^ula Rggh was afttrwards in England, viz. for the admhu- 
ftration of ptsblic Jufltce, and for decidipg tbe differences 
bttwecR the King ami his Barons : it vras in confequenc^ of 
the Judgements they pafTed^ that the King proceeded to 
ieize the dominions of the feveral Lords or Princes, and^ 
when he was able to tSfSt this, imitec^ them to thgcrCrpmmy 
Thfi Parliat^nt of Paris, as dolhe other Courts of I^aw^ 
ground its judgements upon the Edits or Ordinances of thi 
|Cing, when.it has once iregiftered them: when tkoArCMttU^ 
nancis are looked upop 4s grievous to the Subject, the Parlia- 
ment refufes to regifter them ; but this they do not from anj 
l^rctonfion they have to a fliaie m the Legiflative authority i 
ibfj 0X|^ ohj^d that they^miB not fatisfied that the Ordtu-^ 
nance before them is really the will of the King, and then 
proceed to make femonftrances a^ainft it : jG>dietitte^* dit 
King defei:& w tbc& ; oji, if fae is revived to put*an end to all 
oppoiitipn, he ^comes in perfon into the Parliament^ there 
liolds what th^ cal! m Lit de JuJKte^ deelaras that tht 

Qtdmmi^m hffi^irei^bcif; ia niSmiXj his .wUiy wil ^rden th? 
|»ro^r Qlicep to l^ej^ifler it, . 







«0 THE CONSTITUTION 



CHAPTER IV« 

.- . ■-* ^ Of tbt E^cecuthe Fower. 

• • • 

WHEN the Parlianient is prorogued or 
diflblved, it cctfes to exift; but its 

'''■'. • " • 

kws ftill continue to be in force : the King 

remains charged with the execution of them^ 

and is fupplied with the neceflary power for 

^t purpofe. . 

But, whereas in his political capacity of 
one of the conftitucnt parts of the Parliament, 
that is, with regard to the fhare allotted to 
him of the : legiilative authority, he is Sove- 
reign, and only needs alledge his will, when 
he gives or refuies his af&nt tp tbxi bills pre- 
fented to him; charged with 'public admini- 
ftration, he is no more than a Magiftrate ; and 
the laws, whether thofe that exifted before 
him, or thofe to which, by his afTent, he has 
given being, muil diredfc his conduct, and bind 
him equally with his fubjefts^ 
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The firft prerogative of the King, in his 
capacity of Supreme Magiftrate, has for its 
objed: the ^dminiftration of Juftice« 

1°. He is thefburce of all judicial power in 
the State ; he is the Chief of all the Tribunals, 
and the Judges are only his fubftitutesi 
every thing is tranfafted in his namej the 
Judgments muit be with his Seal, and are 
executed by his Officers. 

2"". By a fidion of the law, he is looked 
upon as the univerfal proprietor of the king-* 
dom; he is in confequence deemed diredly 
concerned in all offences : hence it is in his 
name that profecutions are carried on in the 
Courts of law. 

3^. He can pardon offences; that is, remit 
the puniihment that has been awarded in 
coniequence of his profecution. - 

II. The fecond prerogative of the King 
Is, to be the fountain of honour ^ that is, the 
diilributor of titles and dignities : he creates 
the Peers of the" realm, and difpofes of the 
different offices, eith«r in die Courts of law, 
or elfewhere. 

M 
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III; The Ki^ «s the iuj^rintendenC of 
Cpnimec<:c j he h^s the pitrogativc of regu- 
lating weights and moafores; he alone can 
coin mpncy, aijd ,tm give a currency to 
ibreign coin. 

fV. He is the Stiprome head of the Church, 
{n . tl|is Q^pix:hy^ he appoints tl^ Biihops, 
^4 Itw t^o Archbiihopsf ami he alone can 
convene the Aflembly of the Ckrgy. This 
^ffcmWy i§ forn>ed, in Engkuiid, on the 
model oftth^ Parliament: the Bifliops form 
^hc ujpperi^Hquie; Deputies from the Diocefes, 
and of Ae feveral Chapters^ form the 
lp;»^ci: . Hpu^e : the alfcnt of thp King is 
likewife ncceflary to the validity of their A(3;Sii 
or Canons ; and the King can prorogue^ or 
"diirolve> the Convjocation. 

V. He is, in, right of his Crown, iheGene- 
ralii3imo of all fea or land forces whatever; 
he alone can levy troops, equip fleets,; build 
fortrclTes, and fills all the pofts in them. 

VL I|e is* vitb regard to foreign nations, 
the reprefenj^ye,; .and the depofitary, of all 
the power and colloftive majefty of the 
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Nation; he fends and receives AmbalTadors; 
he contracts aUiances ^ «fidl- has the preroga*^ 
tive of declaring war^ and of making peace, 
on. whatever conditions he thiaks proper, 

VIL In fine, what feems to carry fo 
oiany powers to the height, U k% h&xtg a 
fundamental mmm>^ that the KtNG can do 
fio wrong; which does not fignify, however, 
that the King has not th^ power of xfolng 
111 ; or, as it was pretended by certain perfods 
in more ancient times, thsut eveij thing hi 
did was lawful;^ but that he is above the 
reach of all Court's of law Caterer, and 
that his p^fai^ is &cred and inviolable^ 
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C H A p. V. 

« . - 

The B^iindiiriei nipbicb the Conjiitution has fet to 
. J tbt Royal Frgngativ^.' 

Ibr reading Ac foregoing enumeration of the 
• powers. with which the laws of England 
have intrufted the King^ we are at a lofs to 
reconcile than - with die idea of = a Monarchy, 
Xvhich, we are told, is limited. The King 
not .only unites in 'himTelf all the branches 
of the Executive power; he not only dif- 
pofes, without controul, of the whole military 
power in the S^atc; he. is, moreover, it feems, 
the Mafter of the Laws themfelves, fince 
he calls up, and difmiffes, at his will, the 
Legiflative Bodies. We find him therefore, 
at firft fight, jnvefted with all the preroga- 
tives that ever were claimed by the moft 
abfolute Monarchs ; and we are at a lofs to 
find that liberty which the Englilh fcem fo 
confident they poffefs. 



4 « 
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- But the Rcprcfentativcs of the people (ffll 
bave^ and that is faying enough, they ftiU 
have in their hands, now that the Conftitu- 
tion is fully eftabliihed, the fame powerful 
weapon which has enabled their anceflors to 
eftablifh it. It ^is ftill from their liberalitjr 
alone thn.t the King can obtain fubfidies ; and 
in theie days, when every thing .is rated by 
pecuniary eftimation — in thefe days, when gold 
is become the great moving fpring of affairs, 
it may be fafely afHrmedi that he who dc^ 
poinds on the will of others, with regard to 
fo important an article, is, whatever his power 
may be in other reipe^ts, in a flate of real 
dependa^ice. 

This is the cafe of the King of England. 
He has in that capacity, and without the 
grant of his people, fcarcely any revenue! A 
few hereditary duties on the exportation of 
wool, which^ ilnce the eflabliihment of nianu- 
^uStut^^ are become tacitly extinguiihed ; a 
branch of the excife, which, under Charles 
the Secorfdi v(w annexed to the Crown as an in- 
demniiication* for the military ftirices it gave up^ 
and which, under George the Firft, has been, 
fixed to feven thoufand pounds ; a duty of two 
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ihinings on every ton of wine imported ; the 
wrecks of iiiips^ of which the owners re^iain 
unknown; whales ^id fturgeons thrown on 
the eoaft; fwans fwinuning oh public xiv^x^ 
and a few other feudal relics, compofe tibc 
whole appropriated revenue of the King, and 
-4fe-aU that now remains of the ancient idie- 
ritance of the Crown. 

* The King of England, therefore, has the 
prerogative of commanding armies, and equip- 
ping fleets — but without the concurrence of 
his Parliament he cannot maintain them* He 
can beftow places and employments— but with- 
out his Parliament he cannot pay the Salaries 
attending on them* He can declare war- 
but without his Parliament it is impoflible 
for him to carry it on* In a word, die 
Royal prerogative, deftitute, as it is, of die 
power of impofing taxes, is like a v^ body 
which cannot of itfelf accomplifh its nK>tions i 
or, if you will, it is like a (hip compleady 
equipped, but from which the Padtsttnent cm 
at pleafure draw * off the water, and leave it 
a^ground ; as alfo fet it again afloat by grant** 
ing fubiidies. 
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- And indeed we fee, that fince the cfta- 
blifhnient of this right of the Reprefentativcs 
of the people, to grant, or refufc, fubfidies 
to the Crowrj, their other privileges have 
been continually increafing. Though they were 
not, in the beginning, admitted into Parlia- 
ment, but upon the moil difadvantageous 
terms, yet they foon found means, by joining 
petitions to their money bills, to intervene iit 
the framing of the laws by which they were 
to be governed; aikl this method of pro- 
ceeding, which at firft was only tolerated by 
th/^ King» they afterwards converted into a 
right, by decllaring under Henry the Fourth, 
that thfi!f. would not, tiiiencefbrward, eome to 
any reiblutions with regard to fubfidies, before 
the Kln^ had given a piiecife anfwer to their 
petitions. 

In fubiequent tihies we fee the Commons 
continually fucccfsful by the exertions of 
the fame privilege, . in their endeavours to^ 
lop off the defpotic powers which ftill made. 
a part of tfie regal prerogative: whenever 
abufes of power had taken place, which 
they were ferioully determined to Qorrtit, 
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ibfiy made grievances and fupplies, to ufc the 
eatprcfiion of Sir Thomas WcntwcMth, go 
iand in band together, which always pro- 
duced the redrcfs of them; and in general, 
when a bill, in .confequence of its being 
judged by the Commons eflential to the 
public welfare, has been joined by them io 
a mofiey bill, it has feldom failed to pq/i 
in that agreeable company, {a)- 



(tf ) In itlatiflg this ufe, which the Commons have at times 
made of tneir poWtr of granting, or refufing, fubfidies, I 
only meai/to Ihew the great efficiency of that power : which 
was the fubjeft of this Chapter* The Houfe of Lords have 
even found it neceflary (which confirms what is faid here) to 
form, as it were, a confederacy among themfelvesj^ for the 
fecurity of their Legiflative authority, againft the u(e which 
the Commons might make of this po4?er of taxation ; and it 
has been made a (landing order of their Houfe, to reje£l any 
bill whatsoever, to which a money bill has been tacked. 
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CHAPTER VI. 

^ ^&e fame SubjeSi continued, 

« • 

BUT this force of tfao prerogative of die 
Commons, ;md the facility witli which 
it may be exerted, however ftecefiafy they 
may have been for the firft eftabliflimeAt of 
the Conflitntion^ might prove too confiderable 
at preienty ^^n it ig requifite only to fup^ 
port it, There might be dang^, that if the 
PfirliaiQent fhovX^ ever exert their privilege 
to its full extent^ the Prim:e, reduced to 
deipair, might reibrt to fatal extremities; of 
that the ConiUtution, which fubiiils only by 
virtue of its equilibrium, might in the end 
te totally fijbveried. 

Indeed this is a cafe which the prudence 
gS Parliam^H has fbrefeeH, They have, m 
this reijpeft, impofcd laws upon thcmfclves^ 
*i|d without jtouehiiig their pr-erogativ? itfelf 
they h«ve moderated the exercife of it* A 

. N 
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cuftom has for a long time prevailed, at 
Ac beginnings 9f_ every, reign, and in the 
kind of overflowing of afFc<ftion which takes 
place between a King and his firft Par- 
liament^ to grant the King a revienue fof 
his life : ^ a provifion which, with refped to 
the great exertions of his power, #does not 
Abridge the influence of the Commons, but 
/jret? puts him in a condition to fupport the 
^nity of the Cro^n, and aflTords him, who 
K .thcT ifirft Magiftrate in the Nation, that 
indQp?nd|jatnce which the laws infuxe alfo to 
tko(e jVlagiftnites who are particularly i^" 
truftf d. with the adminiftration of Juftice. (a) 

- This condudt of the Parliament' provides 
ah admirable remedy for the accidental difordcrs 
of the- State; for though-, by the wife diftri- 



« # 



(^7) The twelve Judges. — Their commiffions, which la 
former times were often given thehr durante bene placitOy PP^ 
ipuft al\yays f * be made quamdiu fe heneg^erint^ and their Sa- 
'*^ laries afceftained; but upon an addrefs of both Hbufcs it 
* ** miy be lawful to remove them."— Stat. 13 WiK III. c.*a* 
In the firft year of the reign of his prefent Majefty, it has 
Ibeen moreover enacted, that the commif&ons of the Judges 
ftall contiuue in force notwithftandins: Ihc demife of ^"^ 
l^ing ; which ,haa prevented their being dependant) wh» 
regard to their continuation in office^ on the Heir apparent. 
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butioh of the poweris of Government, great' 
ufurpations are bec6ttie in a fhanher impx*ac-- 
ticable^ neverthelcfs it Is inipoflible but tRat;- 
in confequence of the^fitent, though- continuflil; 
efibrts of the Executive power to extend 
itfelf, abufes wili at length Aide iri: but 
here the powers wifely kept in rcfcrve by 
the Parliament, afford' the meahs of curipg-- 
them. At the end of e4ch reign, the civil 
lifl,' and confequently diat ^kind of indepen- 
danoe^ which it procured, - are at an end. 
Th^ iucceffor finds : ia t 'Thronfe, a Sceptre, 
and a Crown; but he; does not find power^ 
nor even' dignl^ ; and before a real pofiefiioiv 
of all thefe is given to him, the ' f'lrliament 
have it^i in th^^r powf r to , .takq. a. tjiorough 
review of the State, and to corre^ the icveral 
abufes ^ t))at . may have crept i(i ^id^sing , tha 
pr^cediifg ifeigni;^ and, thus , :th&/ ConfHti^Qli 
^y " be brQ^gbt back to ati- .firft principle^ ! 

England, tlierefofe, by fhisr means enjoys 
a Voy-'greut advantage, and one that all free 
StaKs have fought to procure for themfelves j 
I mean ' that ' of a periodical reformation. 
But: the. expedieiitS' which Legiilators have 
contrived for this/ ^purp^e in: other Coantries,^ 

N 2 
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have always^ when attempted to ht reduced 
into pra£lice> be^ found Co be produ^ve 
of the ,moft fetal /coiifequenec^. The hm 
v^ich wpct m4dc at Rome^ to reftorett« 
Equality which is die dSence of a Democratical 
Government, wete always found impraCticahk; 
»bt Atteoipt cilofie iendang^red the oyerthfOTT 
ef the RepuUtc :«^ and the e]q>edi€iitf . whidi 
t^e Fl^Wentiiies called t^iglsar H Jist^f pwwd 
nowUe h^ier in its confe<][u^eefi. Tlu^ 
Was becaufe s^l thofe di&reiyt i^isifidies iMffc 
deiiroyed beforehand^ by the vety ewlfc ^ 
were, meant to cure; and ihe greSPtcr ihc 
sfcii&s were, die more impp^ble it: ^wias to 
com^A them. , 

But dbe means of reformation, wh?ich the 
Parliament of En^and has takcfn care to 
feiferve to itielf, is the . more eifedual, as it 
^bfes lefs dire6Hy to its end. It does not 
oppofe the ufurpations i^ prerftgative, as it 
ivef e, in front ; %% does not cncoiint^ it. i'^ 
the imiddte of its <:ourfe,. and la the. ^left 
flight of its ejtertioii :: b)ijt-it :^;0e«, in ffirdb 
of it to its fburce, and to the principle df 
its adtion.^ It does not lendeavottr forcibly to 
jOyerthrowitiit onfy enorraics. its ipring^^- 



WW itscttafes Aill ihore die mMatfs o^ 
1^ raoiedy, i^ that it is only tb be applied 

ii4iat «Mmid be fat more formidable to ta^ 
e6uiiter> the bbftinacf aa4 pride of tlie uTorpbrs^ 
Every 4hing is tranfadted wkh? a new Sove* 
Geign> trho, tiU then^ bsi^ had no (hare ia 
public i^alrs^ aiid faais' taken fio /lep which 
be m^ coaceiye himielf obl^ed- i& bonpur 
to Support. Ia '^ej (bey do not wreil 
ftom M^ <wbat t^,:^9Pd<|f the Sta^e i^equir^fs 

he Aiw^ '^y^j ^p;; it i^ he hwiTplf )^ 
i£^Q% the fCatriific^. 

AH tiie(« obfefvatioiM are remaikabty «cm« 
ftfmed % d^e'^vei^ts'^ttt followed ^ ceign 

^rotefted the people 'agsanfl: the eicttrfions of 
IPower,' had b^en bf6ke thfoaagh/ the Par- 
liament, in ^^feeit Wrofi 'had tiven eiiafitecf, 
ffitat' proclamdllons, that is the will' of the 
Xing, flxpuld kayc the force, of laws {m) : thp 
CpnftitUtktn i^feemed to^be qmte tindoae.^ jet, 
en ^c^tkti opjiortuliity' Afforded by a'nAW. r^i^ii. 
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libtt'tjr begatn to make, again its iappearanice. (<^ 
And when the Nations ,at length recovered 
froin it^. long fupiuenefs, had, at the jacceiiiQir 
of Chirles the Firft, another opportunity of 
a change of Sovereign, that ..enormoiis Doafs 
of abufes, whicJx had beea accumulating, or 
gaining (Irength, during,. fiv? fUQce,fliye reigns^ 
^as ren^oved, and th^^ aneiefjt Javv^s Tcftgrcdv 

Xo which add, that' • ^this feconfd reforma-r 
tion, which was fo extenfivt in its clfeiSb, 
and might be caHed aone#- Creation of the 
Coflflittitiohi w^s accbbi^lfflied \;i5ithiout-^ro- 
ducing the leaft convulfiofi. ^ Charfeis; a^^Ed^ 
ward had done- in. forii^ei: tiii;M^j^(^) ^fnted to 
fivery P?rt of it\r afdijwJia^yer^X^lui^^ 
might at firft aranifejft^j; ypt *hp , A<3^ called 
t&e Petition ofRigfa (?s well as, th|t, which 
aftq^ards qompleated ;the worl}) ^received the 
Royal; fanOipn ^withft^t , j)lo94&e^,^ ,..,,! ; 



(fl) The laws, concexning Treafon, pafled under Henry 
the Eighth, which Judge Blackftone calls'" an iili'azinf bcs^ 
f^ of wild aKid nevr-fangled: ti^rons,':' :8nd .the . A^ttit$r. jifft 
mentiohqd., , were ,rcp§al^d in the. fee^i^ing, qf Jfee ^ reign pf 

"'^^)"'0r, wKich'is'equally in point, Bic Uiite oT^oiB'crfct 
his uncle, who^|iFa$ the ^cpeHit ^f t^e 4Cingdpn), under the 
name of Protestor. 
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It is true, great misfortunes followed ; but 
they were the effefts of* particular circum- 
ftances. During the time which preceded 
the reign of the Tudors, the nature and extent 
of regal authority having never been accu- 
rately defined, the exoVbitant power of the 
Princes of that Houfe had no difficulty in 
introducing prejudices of the moft extravagant 
kind: thofe prejudices, having had a hun- 
dred and fifty years to take root, could 

not be fhaken off but by a kind of general 

« • 

convulfiori ; . the agitation continued after the 
aftion, and was carried to excefs by the 
religious quarrels which arofe at tlAt tinie. 
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/" ^:\ CHAPTER VIIL 

New ReftriSians. 

THE Commons, however, have not in- 
tirely relied on the advantages of the 
great prerogative with which the Conftitu* 
tion has infrufted them. 

* Though this prerogative is> in a manner, 
out of danger of an immediate attack, they have 
neverthe]^ fs fhewn at all tinies the greateft 
jealoufy on its account. They new^ fuffer, as 
we have obferved before, a money-bill to begin 
any where but with themfelves; and any altera- 
tion, that may be made in it in the other 
Houfe, is l^ure to be rejedled. If the Com- 
mons had not moft ftridtly referved to themfelves 
the exercifc of this prerogative, on which their 
very exiftence depends, the whole might at 
length have flidden into that Body which they 
had fuffered to (hare in it equally with 
them. If any other perfons, befides the Re-* 
prefentatives of the People, had had a right 
to make an offer of the^produce of the labour 
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of the pcopl)?^ the execative powct^ would fcfon 
haye fofgpt, that it only exifts f<^ the advan-^ 
tage of the publiq. {a) 

(^] f As the Crown has the- undiluted prerogative of 
afientiiig to, and diilenting from, what 1>ills !t thinks proper, 
a& .well as. of convening, proroguing, and diflblving, the 
Parliament, whenever it pleafes j the latter have no aflfurance 
of Having a regard paid to their Bills, or even* of being aU 
Jo#ed ia aflemble, 'but what may refult from the need the 
Crown ftands in of their affiftance : the danger, in that 
re(pe<%, is even greater fox the Commons than for the Lords, 
who enjoy a dignity which is hereditary, as well as mherent 
to -their perfons* aiy? f^tat a permanent Body in the 
State ; wKereas the Commons compleatly vanilh, whenever 
a didbJutioii takes/ phce: there is, therefore, no exag« 
geration in what has been iaid above, that their very bsing 
depends on. their power of granting fubfidies to the Crown. 

Moved by thefe confiderations, and, no doubt, by a 
i^i(fe oi ihetr. d«ty towards their CoMituents, to whom this 
righto^ taxation originally belongs, the Houfe of Cotpmons 
have at all times been very careful left precedents (hould be 
efbUiflied, which might, in the moft diftant manner, tend 
to weaken that right. HeDice the warmth^ I might fay 
the leientment, with which tbiy have always rejected eveit 
the amendments. pmpo^d by the Lof^s in their MoneyfUlls. 
The Lords however^ hzye not given up their pretention . to 
make^fuch s^eiidments ; aifdit jst>nlyby the vigilance jand 
conftant predetermination of the Commons to reje<Sl ajl al- 
terations whatever made in their Money bills, without even 
examining tfiem^ thait this pretenfioa of the Lords is re4ii^d 
to y^^y^fh($\^fwsd jQfily donaglant, claim. The firft in- 
ilancf ^x>f j^^fund^rft^nding.betw^n the. two Houfes^on that 
account, nwas ip th^ year .iliyi : and the reader may fee at 
length, in YA. J. of the P^tu pf'du. HotM,^/' CmmoMi^ 
the reafons that were at that time alledged on t>oth fides. 

o 



^ THU 't^tttltVttOff 

the Parliament has negl^M IMtkiiig thiit ftdy 

ass. Rj It, lygrteaft'ttrtfag fmi i iUyof lt» 

exercifci and ^oiigfe 'tlkyfiave a^\yi^d Ine 
pterofiativcis «f the Sovereign tor -eetteia Utidif^ 
buted, diey We in jR;f erai tait^ efidismmei^ 

^ ' * ^'.^ I '■'•••.'1"' 

to reifa-ain the «te he tiai^^, nxai^ lof ..tbaaay 
by entering with ^him into dlV^lrs wttoifefS ttnd 
iblemn conventions fof ;t|iat puf^poJle. ,(^ \, 

Thus the King is iridIf|>Ut^*ly'ihVt!ttei*Mtfi 
the exclufivc right of aCemblkig Pa^iiaaiAnts i 
y€t he muft aflciinble ohe^ tt Icaft' brtee ki 
three years j^ and tbh oBIi^tron bfi ^ ^^uog^ 
which wis> we fifiii, ibfiftDd ^fioii^ )))r ^Mt 
f^eople in very early timeis, lias'lieeB .^nce 
coAfirmed by aa A^> paf^ «v riis iihcttieMli 
vear of the reiea of Charles flife-^^icbhd.' ' 



Mottover, 2& thc^ ^httdft fkfirf 
ight cnfixe, if *law& whidbt 



I ;i(.' A : 



» « 



. {a\ La^rsma^e to/bini>fbdi Poimsiira Stao^ m bim-Hd 
Atperior Power b]E "n^bicli tbty maiy be ligftUy cMipMdir to 
them^ttlion of thetb, (to sntttMt^ 4li€ Ol«NMi ^ cir^ 
tumftanced m Ei^hnd)^ are nothing «i6i^ thitn <cdhvcii» 
timsy ^ fteaticsr made with tkc%»dy M" tbeltopl^' 
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in Padiaments abruptly an^ |q%perfo^y f\(flV 
inoi}e4 if h^ bepji fftHbljfJipd^ that ^? Writs 
for «ifleinblin|, a. ^^rjiament. ^uft l>9 i^Ucd 
fQrty days, at '. Ie0, l)eforc tl>f feft W5?ting of 
it, UpQiji.th? faojLC iprinciplc Jt J|ji$ «1^ 
been cnai^d, t.haj; tb^ K|iii (^ajgmoi abndjgp 
this tprgi J^e h^«. o^p? ^jiced for 3 proroga- 
fioiV f^ccpt Ui. ^e tvw> . foJJLowiQg ckcst viz. 
©f a rebeliioa i f3|f pf jimminipnt danger of ft 
foreigp ii»yaj(i9j9; in. bftth wfeil^ C?fcs 9 ^Ult^e^ 
4iiyi5i}pticemui^ .befi;iyeij..(4) • 

Again, the Ki©g is ^c htfid ef ihe Church « 

i>lit he can n^tljfir aljcr tJje p.ft|d)ljfh«d r^Ugion, 
nor ftall iii4iyidttsJLS ^ g^ a?gpu»t for thcif 
religious opinions* (i) He cannot even pro- 
few the religion which the Legiflature has 
particularly forbidden; and the Prince who 
l^iould profeis it, is declared inciapable of 
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[h) The Cofivocatten, ^ nSkaMy of tM Clerg]r> of 
iPP^hiehAe King^is-die he»d, can pnly regulate Atch af&irs as 
mt foerelyEodefiaftical ; ^ey comiot touch the Lavs^ Cui^ 
^Mnt^ and Stftttttei; ^thc Kift^dosn.-«4ut. 05 Hen.VIlf. 

* 
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inheritingt pojjtfflngt nr enjoying, the Cr&&n cf 
tb^e Kingdoms, {a) 

The King is the firfl Magiftrate; but he 
can make no change in the' maxims and forms 
confecrated by law or cnftbtn : he cannot even 
influence, in any cafe whatever, the decifion 
of caufes between fubjeft and* fubjedt; and 

• < * 

James the Firfl:, affifting at the Trial of a 
caufe, was reminded by the Judge, that he 
could deliver no opinion. {6) Laftly, though 
crimes are profecuted in his name, he cannot 
refufe to lend it to any particular perfons 
who have complaints to prefer. 

The King has the privilege of coining 
money'; but he cannot alter the ftandard. 

The King has , the power of pardoning 
offenders j but he cannot exempt them from 



la) A. I. Will, and M. Stat, 2. C. 2. 

{b) Thefe principles have fincebeen made anexprefs arti- 
cle of an kSt of Parliament ; the fame which abolilh^ the 
Star Chamber. ^* Be it likewife deCilar^ and enabled, by 
^* the authority of this prefent Parliaineiit, That neitl^er 
^^ his Majefty, nor his Privy Council, baii'!^! or;' oughts Co 
** have, any jurirdi£{tiony power, or authority, to expniac 
^' or draw into queftion, determine or difpofe of the, land^ 
^^ tenements, goods, or chattels, of any of the fubjefis of 
^^ this Kingdom»^'«-Stati A. i6. ch, u cap. 10. § xo. 
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tns^|ift6g a cbmpdhf^tion to the parties injured* 
It is even eftablifhed by law^ that^ in a cafe of 
murder, the widow, or next heir, fhall have 
H right to profccute the murderer ; and the 
King's pardon, whether it preceded the Sen- 
tence pafled. in confequence pf fuch proiiecu- 
tlon, or whether it be granted after it, cannot 
have ^ any effedl. (^) . * 

The King has the military power; but 
ftill, with refpeA to this, he is not abfolute. 
It is true, in regard to the fca forces, as 
there is in them this ineilimable advantage^ 
that they cannot be turned* againft the liberty 
of the Nation, at the fame time that they 
are the furefl; bulwark of the Ifland, the 
JSmg may keep Aem as he thinks proper ; and 
in. this teipe£t he lies only . under the general 
reftraint of applying to Parliament, to obtain 
^hc ineans of doinjg it. But in regard to land 
^rci^s^ a^ they ^ay become an inunediate 
weapon in the hands of Power for throwing 
down ajl the b^riers of public liberty, the 



' (i) ' *rhe method of profcculion mentioned here, is called 
an Jppisafi it iriuft be fucd within a year and a day after the 
completion of the crime. 



r 

Secdnd were declared aoi»H?0«/ti$HtiQnil j (/f) 

«n4 James's 9fm^y w^ on? csf ^e c$ii^<^ 

his being at leq^tl^ 4ptiif<)i^4t (<J) r 

- In thefe tknes however, when it is bec^nna* 
ft cuftom with Princes to keep thofe name* 
rous armies, that ferve as a prcteiet, - artA 
fn€?ins of oppjeiling the pe-Qflc^ -a :J8ta)^ that 
)¥Oul4 Biaintaia its iBdepen^a^HO^ i^ o}^^^B^ 
W gi^^ meafur^, to da the fagje^ X^^ PVr 
l^unent has therefore dio^^g^ p^fHPr ,4f> $^9^|t^ 

a fUx^ding body of tfopp^; whioh <^ay>)MM^ 

< 

«o about thirty thoufaad M^Qi ^f yrhkh 4^9 
ICifig has the {;ommtti4, ; 

Bust ^s army h only fsAei^i(h0A ler «fie jjfwr s 

irt the end of that tenn, k would he ^f^fdSt^ 

diibamkd ; and as the qaeftion would not then 

. he^ whethof the army OiaQ he diflolved, ImC 

whether it fhall be eftabl^ed anew, and «• 



(^7) He had carried them to the number of four thoufan4 
Meiu 



•>m U 



\h) A new (an£tion has beep given \o ^e above |C;||ri^ion9 
in the fixtb Article of the Bill pf |li{(hjt8 : << A fljaoding 
«< army, without tlie confent of Fadi^oimt^ js s||j;ainft 
•* law/* . V ^ 



if'iit bid ntvtr.eoeiftcdysuif on«c£tlie thres 
Hftticiies o# die legiflacare lAty, bf ludaMnt, 
binder it$ ooiitiMaiioi. 

■ Bfefidtfs, t!he funds for the payifeent of this' 
body of'tfobps, ait to be raifed by tdxes that 
jl«rer 4re eftabliflied • for mofe Aan one 
f^ti\a) knd it bwome* iikewife neceflkryj df 
tlid «ad of rfti^t* tferm, te eftaUltfli them' affe\^i {S) 

fe t" www t> thia uifl r umtm e f > <to feHecy w hich 
the drocnuftilipces lof modem cimes hwe cauiedL 

■ * 

to be Judged ijcc,effary^ beitig capable, on the 
qther hwdm of tiding 4if>pli^t» t))^ m^ 
^rotts j*rt|>rtfeSi, ^ has beeti joined io die State by 
Qnly a fliender thread, -the ^ knot of wmch majs 

be (lipped on the £rft appeai^ooe ^ (danger. (^) ' 

-, ■ . '. . " • . «. • • s . •. • • ' 

. JBut .tlppiibi .Ji^ws Wrhioh , ;U»i|; thftf Kiog'* 
authority, would rioti of theSni^Tfek^s, have 

renew the A^a called "the .]Af«/^^ aiuhprifc 4bc 

^iSferenl Courts lilartjal to j>uojfli ^miliury offef|^es, f ivl 
4le/eni6n. It can therefore refiift the Kiog even thejiei^ef* 
&ry power of miliary Jifcip^^^^^ 

aod^e^le^ iAalL^ihei:e.^^Oat|liwhic^<'t^ 

at his Coronation;' a compadl'wbi^b^wifittuiiDDot ^^vt the 

ftme precision a$ the laws we h^ye relatci^ ^bove, yet in a 
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been fuffidvnt. .A$ they tu%,; after J»Ui 9hlji 
intellednial barriers, whidi it i&'pd0ible th^t 
the King might not at all times reQ>e€t; 98 l^e 
check which the (Jommons have; on hi$ wo- 
ceedings^ . by a refufal pf fubfidies, aiFcfts toa 
much the whole ftate, to be exerted on 
€veiy particular abufe of power ; and laftly,. 
as even this n>eans mi|;ht^ in: feme degreei 

manner comprehends them all^ and has <liei(tmher'advan* 
tage of being declared with ftill more folen^nity. 

** The archbijhap or bijbop Jhall ft^y Will you foleiimljr pro- 
^ mife and fwear lo govern the people of this kingd^ni of 
^^ England, and the dominions thereto bd|p{^^, accord- 
^ ing to the ftatutes in parliament agreed on, and '.the laws' 
•* and cuftoms of the fame.^— TA^ king or ^uem Jhallfayy I 

^^ foIemnlypromife&tD.do/ > j: * ;.: 1^ • 

^^ Archhijhop or UJhopj, Will you to your power caufe law 
** and juftice, in niercy, to be executed in*aH ^our jodg* 
•• ments ?~JCftff tfr f «^M, IwilL /./'*« 

*^ Archbijhop or bijhop. Will you to the utmoft of your 
*' pofwer maintain the laws of God, the true proMRoif of 
<^ the gofpel, and the pfoteftant reformed fciigion ^abUAed 
« by the law ? And will you j^referve unto the bimops and 
^* c)erg3^ of this realm, and to th6 churches committed Co 
^* their charge, all fdch rights and privileges as by law do 
*• * or fhall appertain^ unto them, or any , of them ?— J^m^^ or 
" queen.' All this I promtfe to do. 

'* Afier this the king Or jueen^ iajfing his or her hand upon 
<« ViSf hofy go/Pels J Jhanfay^ The things which I hive here 
•♦•tefore proniifed I will perform' and keep : fo help me God; 
« And thinJhttU ki/s the iook.*[ ' ': 
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be eluded^ either by breaking the promifeis 
which proctirc fubfidfes, or by applying them 
to uies di^erent from thofe for which they 
were appointed, the ;ConiHtution has befid<|5 
fupplied the Commons with a means of im* 
mediae opposition to the mifcondud: of Oo^ 
vernmeaty by giving them a right to impeack 
the MiniAers. 

It is^ true, the King himielf cannot be 
arraigned before Judges; becaufe, if there were 
any that could paJfs iente^ce upon hiOb it 
would be ihey, and not he, who fnuA finally 
pofiefs the executive power: but, on the 
oth^ hand, the King cannot aA without 
Minifters; it i^ therefore ijfaok Affii^ilors^ 
that is, thofe indifpenfaUe inftnmKUils, whem 
they attack. . . ... . , 

' if, |br €|:^ample, the public moi^ey lias been 
employed in a manner coqtraiy to the d^ 
clared intention of thoie who granted it, an 
impeachment may be brought againft thofe 
who had the management of it. If any abufe of 
power ij^ committed, or, ingener^U anything 
done contrary to the public we*l, they profc-i 
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cute thofe who have been cither the inftru- 
ments, or' the advifers, of the meafurc. (^) 

But who fliall be the Judges to decide in 
ftich a caufe ? What Tribunal will flatter 
itfelf, that it can give an impartial decifidn^ 
when it (hall fee prefented at its bar the 
Government itfelf as the accufed, and the 
Reprefentatives of the People as the aceufers ? . 

It is before the Houfe of Peers that the 
Law has directed the Commons to carry their 
acctffation ; that is, before Judges whofe dig- 
nity, on the one handj renders them inde- 
pendent ; and who, on the other, have a great 
honour to fupport in that awful funftion 
where they have all the Nation for fpeSa- 
tors of ^ their conduft. 

When the impeachment is brought to the 
Lords, they commonly order the perfon accufed 
to be imprifoned. On the day appointed, 
the Deputies of the Houfe of Commons, with 



(a) Tt was upon thefe priaciples that the Commons, in 
the banning of this century, in^peached the Earl of Or* 
ford, who had advifed the Treaty o( Partition, and the Lord 
Gban6ell9r Somen, who had affixed the great Seal to it« 
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the perfon impeached> make their appear-- 
ance : the impeachment is read in his pre- 
fence ; Counfel ar€ allowed him^ as well as 
tinfie^ to prepare for his defence 1 and at 
the expiration of that term^ the trial goes 
on from day to day with open doors, and 
every thing is communicated in print to the 
public. 

But whatever advantage the law grants to 
the perlbn impeached for his juftification, 
it is from the intrinfic merits of his con- 
dud that he muft draw his arguments and 
proofs. It would be of no fervice to him, 
in order to juftify a criminal conduft, to 
alledge the commands of the Sovereign; or, 
pleading guilty with refped: to the meafures' 
imputed to him, to produce the Royal plar- 
don. {a) It is againft the Adminiftration itfclf 
that the impeachment is carried on ; it fhould 
therefore by no means interfere; the King 

(a) This point in ancient times was far from being clearly 
fettled. In the year 1678, the Commons having impeached ' 
the Earl of Danby, he pleaded the King's pardon in bat' to 
that impeachment : great altercations enfued on that fabjed:^ 
which were terminated by the diflblution of that Parliament. 
It has been fince ena£bd^ (Stat, 12 and 13 W. IIL c. 1.) 

P 2 
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can neither flop nor fufpend it» courfe^ but 
i$ forced tp behold^ as an inadtiye ipedtator, 
the diicovexy of the fliare which he may 
himfelf have had in the illegil proceedings of 
his iervants^ and to hear his own fentence in 
the condonnaticm of his Miaiftcrs. 

An admirable expedient, this ! which, by re- 
moving aod punifliing corrupt Minifters, affords 
an immediate remedy for the evils of the 
State^ and ftrongly marks out the bounds 
within which Power ought to be confined j 
which takes away the fcandal of guilt and 
authority united, and calms the people by a 
great and awful adk of Juflice ; ao expedient, 
ip thatrefped: efpeciaUy> fo highly ufeful^ that 
itia.teithe want of the like» that Machiavci 
attrtbulses the ruin of his Republic. 






^^ that, no pardon under the great Seal can be pleaded in 
** bar to an impeacbtncnt by the Houfe of Commons/' 

I once aftcd a Gentleman very learned in ^ laws of this 
Oouti^s if the King emiU remk tii* puni^iaieftt o£ » Ma» 
condemned in confequence of an impeachment of the Houfe 
of Comoions : he anfwered me, the Tories will tell ypu 
t^^ King^can^ and the Whigs he cannpt. But it is not 
perhaps v^ry material that tlioe qiieftioa (hoidd be decided.; 
the great public ends ase attained when a corrupt Mintfler 
is removed with difgrace, and the whole Syftem of bi^ pron 
ceedings xmy^iki to the public eye. 
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But aU the£b gieitera} precautkms to'iecnre 
llie rights of the Psrlitunent; that is, thofe 
of the Nation itfelf, agaiiift the efforts of the 
execative I^)warj would be vairi^ if theMem«» 
bers themfelves renuuned expcfed to them* 
Being unable openly tp attack^ with any fafety 
to itfelf, the two legiiktive bodies, and, by a 
forcible exertion of its prerogatives, to make, 2S 
it were, a general affault^ it would, by fubdiyi-* 
ding the fame prerogatives, gain an entrance ^ 
and fometimes by intereft, and at others by 
fear, guide the general will by influencing that 
of individuals. 

• I 

. Bat the laws vi^ch ib effectually provide 
for the &Stty of die People provide no lefs for 
tbat of the Members, whether of theHoufe o^ 
JPeers, or that of the Comnuos. There are not 
known in England, either tho& Copimijkries 
who^e always rea^ to find tho& guilty^ whofifi 
the wantorndTs of amhttion points out; mar. 
thofe&crcttniprilbnments, which are, in other 
ConiAtries,. the uioal expedients of Government. 
Thfi. fbcms asd nuxims of the Courts of Juf- 
tioe are An&ly preicribed ; aod every in^-- 
vadttal, having an inzsadable ri^bi to be judged 
according to Law, rpay obey without fear the^ 
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diftates of public virtue. In fine, what crowns 

Jl thefe precautions, is its being a fundamental 

maxim, " That the freedom of Speech, and 

•* debates and proceedings in Parliament, 

^ ought not to be impeached or queilioned 

*^ in any Court or place out of Parlia- 

« ment." — Bill of Rights, Art. 9. . 
* /• 
The legiflators, on the other hand, have 

not forgot that intereft, as well as fear, may 

impofe filence on duty. To prevent its effects, 

it has been enadted, that all perfons con-- 

cerned in the management of any taxes 

created fince 1692; commiifioners of prizes, 

navy, vidualling-office, &c. comptrollers of 

the army accompts ; agents for regiments 1 

the clerks in the different offices of the 

revenue ; any perfons that hold any new office 

under, the Crown, . created fince. 1705, or 

having a penfion under the Crown, during , 

pleafure, or for any term of years, are incapa-- ^ 

ble of being eleded^ Members. Befides, if 

any Member accepts an office under the Crown, 

except it' be an Officer in the army. or navy 

accepting a new conmiiffion, his feat becomes 

void; though fuch Member is capable of being 

rc-eleded. . • ^ : 
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Such arc the precautions hitherto taken by 
the Legiflators for preventing the undue in- 
fluence of the great prerogative of difpofing of 
rewards and places; precautions which have 
been fucceflively taken, according as circum« 
fiances have fhewn them to be neceflary, and 
which are owing to caufes powerful enough 
to produce the eftablifhment of new ones^ 
whenever circumftances (hall point out the 
neceflity of them, {a) 

4 

1 

\a) Nothing can be a better proof of the efficacy of tht 
caufes that fecure the liberty of the Englifb, and which we 
{hall have occafion to deduce and explain hereafter^ than 
tbofe vidlories which the Parliament froni time to time 
gains over itfelf, and in whicH the Members, forgetting all 
the views of private ambition; 2 9^'y think of their lOr 
tereft as fubje£ls. 

Since this was firll written, an excellent regulation has 
been made for the decifion of controverted eledtions. For- 
merly the Houfe decided them in a very fummary manner^ 
and the witnefles wert not examined upon oath : but, by an 
A<ft paflcd this Seffion, : the decifioo is now to be left to si 
Jury, or Committee, of fifteen Members, formed thus. Out 
of the Members prefent, who muft not be lefs than one hun- 
dred, forty-nine are drawn hy lot : out of tbefe, each 
Candidate ftrikes ofF one alternately, till there remain only 
thirteen, who, with two others, named out of the whole 
Houfe, one by each Candidate, are to form the Committee: 
in order to fecure the neceffary number of one hundred Mem- 
bers, all other bulineis in the Houfe is to be fufpended, till 

the above operations arecompleated. 

CHAP. 
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CHAP. VIII. 

Of private Liberty , or the Liberty of In£viduais. 

WE have hitherto only treated of general 
liberty, that is, of the rights of the 
Nation as a Nation, and of its fhare in the 
Government. It now remains that we ihould 
treat particularly of a thing without which 
this generad liberty, being abfbliitely fruftrated 
in its objeft, would be only a matter of often- 
tation, and even could not long fubfift : I mean 
tile liberty of individuals. 

Private Liberty, according^ to the diviflon of 
^e Englifli Lawyers, confifts, fifft, of the 
right of Property, that is, of the right of 
enjoying exclufivcly the gifts of fortune, and 
all the various fruits of one's induftry. 
Secondly, of the right of Perfanai Security^ 
Thirdly^ of the Loco-motive Faculty^ taking the 
word in its nnore confined fenfe. 

Each of thefe rights, fay again the EngliOi 
Lawyers, is inherent in the perfon of evcjry 
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Englllhman ; they are to him as an inheritance, 
and he cannot be deprived of them, but by 
virtue of a fentcnce pafled according to the 
laws of the land. And, indeed, this right 
of inheritance being exprefled in Englifhby 
one word, {birtb^right) the fame as that which 
expreffes the King's title to the Crown, it 
has, in times of oppreffion, been often oppofed 
to him as a right, doubtlefsofa lefs extent, 
but of a fanftion e(][ual to that of his own. 

One of the principal eiFefts of the right 
of Property is, that the King can take from 
his fubjefts no part of what they poflefs : 
he muft wait till they themfelves grant it 
him ; and this right, which, as we have ktn 
before, is, by its confequences, the bulwark 
that protefts > all the others, has moreover the 
immediate efFeft of preventing one of the 
chief caufes of oppreffion. 

In regard to the attempts, to which the 
right of property might be expofed from, one 
individual to another, I believe I fhall have 
laid every thing, when I have obferved, that 
there is no Man in England who can oppofe 
fhe irreliilible p^wer of the Laws ; — that, as 
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the Judges cannot be deprived of their em- 
ployments htit on an accufation by Parlia^ 
ment^ the efFrft of intereft with the Sovereign, 
or with thofe who ap|)roa€h his pe^ibn> cai;^^ 
not podibly influence their decifions ;— that> as 
the Judges themfelvcs have no power to pafe 
lentence, till the matter of fa£l has been fet- 
tled by men nominated^ we may aknoft iay» 
at the common choice of the parties^ aU 
private views, -and confequently all refpcft 
of perfons^ are baniflied from the Courts of 
Juftice, However^ that nothing may be wan^f-' 
Ing which may ferve to throw light on the 
fubjcft r Tiave undertaken to treat, I ihall 
relate, in general, what is the law in Civii 
matters, that has taken place in England* 

When the Pandedts were found at Amalphi, 
the Clergy, who were the only Men that 
were able to underftand them, did not neg- 
led that opportunity of increafing the influ- 
ence they had already obtained, and caufed 
them to be received in the greateft part of 
Europe. England, which was deftined to have 
a Conftitution fo different from that of other 
States, was to be farther diftinguiihed by its. 
rejedling the Roman Laws^ 
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Uadcr William the Conqueror^ aad his 
iimmediajte fucceflbrs^ a multitude of foreign 
v£c(:lefiafiLcs iocked to the Court of England, 
r Their influence over the miad of the Sovereign^ 
* which might in other Spates be confidered as 
a matter of little importance^ was not fo in 
a Country where, the Sovere^a being all- 
powerful^ to obtain influeiicc oyer him, was 
to obtain power itfelf. The Englifh Nobi- 
lity faw, with the greatcft jcalouly. Men of 
a condition fo different firom their own, vcfted 
with a power to the asttacka x^ which they 
were immediately expofed ; and thought that 
^hey would carry that power to the. height^ 
if they were ever to adopt a fyftem of law« 
which thofe fame Men fought to introduce;, 
and of which they would neceflarily become 
both the depofitaries and interpreters. 

It happened, therefore, by a fomewhat fin-. 
gular concurrence of circumftances, that to 
the Roman laws brought oyer to England by 
Monks, the idea of Ecclcfiaftical power became 
aflbciated* jiifl as to the Religion of the fame 
Monk?, afterwards favoured by Kings who 
endeavoured to eftabliih a defpotic govern- 

Qj8 
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merits becafne affociated the idea of Deipo^ 
tifm. The Nobility, at all times/ rejected 
them, even with a degree of ill humour ; {a) 
and the ufurper Stephen, whdfe intereft it was 
to conciliate their afFeftions, went So far as 

to prohibit the ftudy of thofe laws. 

". ' < . 

The general difpofition of things eftabliih- 
ing, as we have feen, a great communication 
between the Nobility and the People, the 
avcrfion to the Roman laws gradually Ipread 
itfelf far and wide; and thofe laws, whofe 
wifdom in niany cafes, and particularly their 
extenfivenefs, ought naturally to have pro- 
cured them a reception when the Englifli 
laws were as yet but in their infancy, expe- 
rienced the moll fteady oppofition from the 
Lawyers \ arid as thofe who fought to intro- 
duce them, frequently renewed their attempts. 



{a) The Nobility, under the reign of Richard XL declared 
in the French of thofe times, " Puree que le roialme d*En- 
*^ gleterre n'etoit devant ces heures, nc al'entent du Roy 
*< notre Seignior, & Seigniors du Parlement, unques ne 
** fera rule ne governe par la ley civil. ^ viz. Iiiafmuch as 
(he Kingdom of England was not before this time, nor ac- 
cording to the interij of ' th? King our Lord, and Lords of 
Parliament, ever iball be, ruled nor governed by the civil 
law,—- /« Hicb, Parlamento Weflmonaftmi^ Feb* 3, Anno 2. 
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there at lengdi arofc a kind of general refo- 
lution amongft the Laity, to confine them to 
Univerfities and Monafteries. {a) 

This oppofition was carried fo far, that For- 
tefcuc. Chief Juftice of the King's bench, and 
afterwards Chancellor, under Henry VI. wrote 
a Book intitled de LaudiBus Legum Anglice^ in 
which he propofes to demonftrate the fai)erioritjr 
of the Englifh laws over the Civi! ; and, that 
nothing might be wanting on this fubjeQ:, he 
gives them the advantage of afuperior antiquity, 
and traces their origin to a period much 
anterior to the foundation of Rome. 



(tf) I might flicw, if it belonged to my fubjefl, that the 
liberty of thinking in reUgious matters, which has at all 
times remarkably prevailed in England, is owing to the fanae 
caufes aa its political liberty : both are owing to^his, that 
the fame men, whofe intereft it is in other Countriesr that th^; 
people ibould be influenced by prejudices either political or 
religious, have been in England forced to unite with and 
inform them. I (hall here take occafion to obferve, in an- 
fwer to the reproach made to the Englifli, by Prefident He- 
nault, in bis much-efteemed Chronological Hiftory of France, 
that the frequent changes of religion, which have taken place 
in England,' do not argue any fervile difpofition in the peo« 
pie ; they only prove the equilibrium between the tlien exift- 
ing Se^ls : there was none but what might become the pre* 
vailing one, whenever' the Sovereign thought proper to 
declare for it; and it was npt^ England, as people think at 
firft fight, it was its Government which changed its religion. 
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This ipirit has been even preferved to much 
more modern times i and when we perufe the 
many paragraphs that Judge Hale has writ- 
ten >in his Hiilory of the Common Law, 
to prove^ that in the few cafes in which tlje 
Civil Law is admitted in England, it can have 
no power by virtue of any deference due to the 
orders of Juilinian, (a truth, which had cer« 
tainly no ntrd of proof) we plainly fee that 
this Chief Juftice, who was alfo a very grcjit 
Lawyer, had, in this refpedt, retained fome- 
what cff the heat of party. 

Even at prefent the Englifli Lawyers attri- 
bute the liberty they enjoy, and of which 
other Nations are not poilei&d, to their 
having rejedted, while thofe Nations have ad* 
mitted, the Roman law; which is miftaking 
the effbifi for the caufe. It is not becauie 
the Englifli have rejedted the Roman law thht 
they are free; but it is becauie they were 
free, or, at leaft, becaufe they had amongft them 
thofe caufes which were, in proccfs of time, 
to make them fo, that they hsve been able 
to rejcd the Roman Laws. But, in truth, if 
they had admitted them, the fame caufes that 
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enabled them to rejed the whole, would hwc 
likewife enabled them to reje£t thofe parts of 
them which did aot fuit them ; and they would 
have fecn, that it is very poflible to receive 
the deciiions of the Civil law on the fubjcft 
of the fervktftes urbana & rujiica^ without 
adopting its principles with refpedt to the 
power of the Emperors, [a) 

Of this the Republic of Hollaad would 
afford a proof, if there were not the ftill more 
ilriking one, - of flio Emperor of Germany, 
who, though in the -opinion of his People 
he is the fucceflbr to the very Throne of 
the Cafars^ has not by a great deal fd much 
power as a King of England ; and the read- 
ing the feveral treaties which deprive him of 
the power of nominating the principal officer 
of the Empire, fufiiciently fhews, that a fpiri( 
of unlimited fubmifCon to Monarchical power 
is no neceifaiy oonfeq^uence of the admiffuon 
of the Civil Law. 

The /Laws, therefore, that have taken place 
in England, are what they call the Un^writitn 

{a) What particularly frightens the .Engl ifl) Lawyers, 
is L. I , Lib. I. Tit. 4. Dig. — ^od Prlncipi flacuerit /<gw 
habet vigorem. 
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Law, alfo termed the Common Law, and the 
Statute Law. 

The Unwritten Laiv is thus called, not 
tecaufe it is only tranfmitted by tradition 
from generatioii to generation ; but becaufe it 
is not founded on any known adt of the 
Legiflature* It derives its force from imme- 
morial cuftom ; and, for the mpft part, derives 
its origin from A<fts of Parliament pofterior 
to the Conqueft, particularly thofe anterior 
to the ' time of Richard the Firft, the 
originals of which are loft. 

The principal objedts fettled by the Com- 
mon Law, are, the rules of defcent, the 
different methods of acquiring property, the 
various forms required for rendering contrafts 
valid; in all which points it differs from the 
Civil Law. Thus, by the Common Law, 
lands defcend to the eldeft fbn, to the exclu- 
iion of all his brothers and fifters ; whereas, 
by the Civil Law, they are equally divided 
between all the children : by the Common 
Law, property is transferred by writing i but 
by the Civil Law, tradition is moreover 
neccfTary, &c. 
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The fource from which the decifion's of 
the Common Law are drawn, is what is 
called prateritorum memoria eventorum, and is 
found in the colle£tioo of judgments that have 
pafled from time immemorial, and which, as 
well as the proceedings relative to them, are 
carefully preferved un^er the title of Records. 
In order that the principles eftablifhed bjr this 
feries of judgments may be known, extradls 
of them are publiihed under the name of 
Reports ; and thefe reports reach, by a regu- 
lar feries, as far back as the reign of Edward 
the Second, inclufively. 

Befides this colle(%ion, which is pretty 
voluminous, there are alfb fbme ancient Au- 
thors of great authority among the Lawyers; 
as Glanvih who wrote under the reign of 
Henry the Second; BraBon^ who wrote under 
Henry the Third ; Fleta^ and Littleton. Among 
more modern Authors, is Sir Edward Coke, 
Lord Chief Juftice of the King's bench 
L under James the Firft, who has written four 
books of Inftitutes, and is at prefent th? 
Oracle of the Common Ljiw. 

. R 
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The CommoJi Law moreover comprehoids 
fome particular cuftoms, which are fragments 
of the ancient Saxon laws, cfcaped from the 
difafler of the Con(][ueft ; as that called Gt^eU 
ikind, in Ac County of Kent, by which 
lands are divided equally between the Sons ; 
and that called Borough Englifh^ by which, 
in fbme particular diftri<%s, lands defcend to 
the youngcft Son. 

The Civil Law is alfo comprehended under 
the head of Unwritten Law, becaufe it is of 
force only fo far as it has been received by 
immemorial cuftom. It is followed in the Ec- 
clefiaftical Courts, in die Courts of Admiralty, 
J and in the Courts of the two Univerfities • but 
itis there nothing more than lexfub lege gr^tviori i 
and thefc different Courts muft conform them- 
felves to the Ads , of Parliament, and to the 
ffenfe given to them by the Courts of Com- 
mon Law, and are alfo fubjedted to their 
controul. 

Laftly, the Written Law is the coUedion 
of the various Aifts of Parliament, the ori- 
ginals of which' are carefully preferved, efpe- 
fklly fince the reign of Edward the Third, 
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Without entering into the diflindlions made 
by the Lawyers with refpedt to them, fuch 
as public and private A6t$, declaratory Adts, 
or fuch as are made to extend or reftrain 
the Common Law, it will be Aifficieot to 
obferve, that, being the refrdt of the united 
wills of the Three Conftituent parts of the 
Leglilature, ^ey, in all cafes^ fuper&de both 
the Common Law artd former Statutes; 
and the Judges mufl: take cognifance of them,, 
and decide in conformity to than, even 
though they had not been alledged by the 
parties, (tf) 

I* 

{a) Unlefs they be private A£t*. 



K% 



124 THE CONSTITUTION 



CHAPTER IlC. 

Of Criminal yujlice. 

WE are now to treat of an article, which, 
Ao„gh it 06.3 no. in England, and 
indeed fhould ftot in any State, make part 
of the powers which are properly Conilitu- 
tional, that is, of the reciprocal rights by 
means of which the Pow(irs^ tfiat^ concur to 
form the Government are made to balance each 
o^t;Jier, yet effentially intercfts the fecurity of 
Individuals, and, in the iffuej the Conftitu- 
tion itfelf ; I mean. Criminal Juftice. But, 
previous to an expolition of the laws of Eng- 
land on this head, it is neceffary to defirc 
the Reader's attention to certain confi- 
derations. ' ^ 

When a Nation entrufts the power of the 

' State to a certain number of perfons, or to one, 

it is with a view to two points : the one, to 

repel more eiFeftually foreign attacks; the 

Qther, t9 xijaintain domeftic tranquillity »^ 



Of E K G L A N D. 125 

To accomplifli the former, each Individual 
furrenders a (hare of his property, and fome- 
times, to a certain degree; even of his liberty : 
but^ though the power of thofe w^ho happen 
to be the Heads of the State may thereby 
be rendered very confiderable, yet it cannot 
be faid, that liberty is, after all, in any high 
degree endangered ; ' becaufe, fhould ever the 
Executive turn againft the Nation a ftrength 
which ought to be employed folely for its 
defence, that Nation, if it were really Jfrec, 
-by wjuch I , mean, unreftrainfpd by political 
prejudices, w6ul,d he at no Ipfs for providing 
the means of its fecurity. 

With regard to the latter objeft, that is, 
the maintenance of domeftic tranquillity, every 
individual muft, exclufive of new renuncia- 
tions of his natural liberty, moreover furrender, 
which is a matter of far more dangerous con- 
iequence^ a p^rt of his perfonal fecurity. 

'^ The Legiflative power, being, fronr^ the 
nature of human affairs, placed in the alter- 
native, eitfier of expofing individuals to dan-, 
gers which it is able, on the other hand, 
extremely to :dhiiini{h, ' or of delivering up 

t 1 ' . , . .. » • - 
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the State to the boundlefs calamities of vio- 
lence and anarchy, finds itfclf compelled to 
reduce all its members within reach of the 
»rm of the public Power ; and, by witlrfrstw- 
ing in fuch cafe the benefit of the Social 
ftrength, io leave them expofed, bare and 
defencelefs, to the exertion of the cbmpara- 
tivcly immcnfe power of the Executors of the 
lawt. 

Nor is this all ; for, inflead of that power- 
ful re-aftion which the public authority ought 
in the former cafe to experience, here it muft 
find none ; and the law is obliged to pi^oferibe 
even the attempt of rfefiftanee-. It is there- 
fore in regulating fo dangerous a poxy-eri and 
in guarding left it fhould deviate from the 
real end of its inftitution, that legiftation 
ought to exhauft all its efforts. 

Biit here it is of great importance ta ob- 
fcrve, that the more powers a Nation has 
referved to itfelf, and th^ more it Uneiits 
the authority of the Execut<H:s of the laws, 
the more iaduftriouily oug^t its precavvtions 
to be^multiplied, • 

In a State where, from a feries of events, 
the will of the Prince has at length attained 
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to hold tlie place of kw, he fpreads an uni- 
verfal oppreflion, arbitrary and unrefifted; even 
complaint is dumbj and the individual^ un- 
diftinguifliable by him, finds a kind of fafety 
in his own infignificance. With relpeft to 
the few who furround him, as they -are at 
the fanae time the inilruments of his greatnefsj 
they have nothing to dread but his momentoiy 
caprices ; a danger this> againft which^ if there, 
prevails/u certain mildnefs of manners^ th^ 
are in a great meafure fecured. 

But in a State where the Minifters of the 
la:w« meet vrith obftacles at every ftep, even 
their flrongeft pafHons iare continually put in 
motion 1 and that portion cf public authority, 
dtepofited with them to be the inftrument ^f 
national tranquillity, eafily becomes a m&ft' 
femiidable wea^n. 

Let U6 begin with the moft favourable 
fuppofition, and imagifte a Prince whofe in- 
tentk>ns anc ifi every cafe thoroughly upright; 
let us evtn fuppofc) that he never lends an 
ear to tiic fuggeftions of thofe whofe intereft 
it is to deceive him : neverthelefs, he will be 
fubje^ t9 errot; and that error, which I will 
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farther allow to proceed folely from his &f tach?^. 
ment to the public welfare, yet may very 
poffibly happen to prompt him to adl as if 
his views were diredtly oppofite. 

When opportunities fhall offer (and many 
foch will occur) of procuring a public advan- 
tage by overleaping reftraints, confident in the 
uprightnefs of his intentions, and being natu- 
rally not very eameft to difcover the ' diftant 
Gonfequences of adions in which, from his 
very virtue, he feels a kind of complacency, 
he will not perceive, that in aiming at a 
momentary advantage he ftrikes at the laws; 
themfelves, on which the fafety of the Nation 
refts 5 and that thofe ads, fo laudable when , 
wc only confider the motive of them, make a 
breach, at which tyranny will one day enter. 

Yet farther, he will not even uiiderftand 
the complaints that will be made againft hici. 
To infift upon them will appear to him in 
the laft degree injurious : pride, when per- 
haps he is leaft aware of it, will enter the 
lifts 5 what he began with calmnefs, he will 
prpfecute with warmth i and if the laws fhall 
not have taken every poflible precaution^ he . 
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nxay think he is acting a srery honeft part, 
while he treats as enemies of the State, Men 
whofe only cringe vdll be that of being inor^ 
infoTQied dian himfedf ^ or of being ib a better 
iituatipn for jiidgiog of the refuks of mea«> 
furcs. \^ 

But it were fnightily to exalt homati nature, 
to think that this cafe of a Prince who 
never aims at augmenting his power, aiay 
in any (hape bt ^xpe€ted frequently to 
occur. ExperteijfQf^ pn the contrary, evinces> 
that the happieft- ^i^^tions are not proof 
againfl the allur^n^ents of power, which 
has np daarsns, biAta^ it leads at} to. ttf^yg 
advances ; authority Qiyluf^ not th^ very idel^ 
of rdftraint; i^r dpcs it ceafe to Arugg^till 
it \l2& corapkatly ^^eed itfi^lf^ 

Openly to level every barrier, at ofite tt> 
afTume the abfolute Mailer, are^ as we (aid 
before, fruitlefs t^s; but it is here ito be 
renjeiftbered, l;hat thftfe popvftf's of th* pPf^f 
whkh ^re :r$^jvte$} n^ a c)hk& ttpon rthe Sere r 
reign, can only he effeduaLib £u: as they ar : 
brought into aftion by pciteate individuals.: 
foaietimes a citizen, by the force and perfcf 
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vcrancc of his complaints, Opens the eyes of 
the Nation; at others^ fome member of the 
Legiilature propofes 4 law for the removal of 
f(Hne pufelic abufc : thefe^ therefore^ will be 
the perfons againll ^ whoth the Prince will 
direA all his efforts, {a) 

Aiid he will ' the more afiutedly do fo, as, 
from the error fo ufual among rulers, he will 
think that the oppofition he meets with, 
however general, does in fad wholly depend 
but on one or two leaders s and amidft the 
calculations he will make^ both on the fmall- 
^efs of the obftacle which ofFert to his view, 
Imd on die decifive nature of the fingle blow 
he tliinks he heeds to linker he will l)e 
urged on by the defpair of ambition* on the 
point of being baffled, and by the mofl: vio- 
lent of all hatreds/ that .which was preceded 
by contempt. 

In that cafe which I am ftill confidering, of a 
really 'free Nation^ the Sovereign mufl be very 
careful (hat military^ violence does not make 

■ i l l I ■ ■ II I ■ I , 

(a) By the Vard Prince, Imaiti thofe who under what-- 
eyer appellation, and in /whatever Government it may be, 
jie Hiihe head of public a&irs. 
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the fmalleft pfirt- 9f Ht pkn ; m breach pf the 
focial. compa6^ likevtkasi added to the horror 
of the , expedient, would inf^libly endanger 
his whole authority. But, on the other hand^ 
as_he has refolved to jfucceed. . he will, in de- 

* * ■• • • 

^(51 of other refources, try the utmoft extent 
of the legal powers which the Cgnftitutipn 
has intruded with him; and, if the laws have 
not in a manner proyided for every poflibl? 
cafe^ he will avail hirpfelf of the imperfeift 
precautions themfelyes that have b?en takexji 
as a cover to his tyrannical proceedings j; he 
will purfue fteadily his particular objedt, whil^ 
his prgfeffions breathe nothing but the general 
welfare, aqd deftroy ,the aflertors of the laws, 
under the fhelter of the fqrmsi contrived 
for their fecurity, {ay 

This is not allj independajitly of the iip- 
mediate mifqhigf he may do, if the Legifla*^ 



(0) Zf ^^ewrr^i^ny j)erfon wlu>cbarged inb wit)^ calnmi; 
mating humaiv Nature, ^ for it is ft alpne lapi a^cufing here, 
I would defire him to cafl: his eyes on the Hiftory of a 
Lonria XI. of! a RichlUu, and, above all, on that of England 
before the Revolution : he would fee the arts and aflivity of 
Government increafe, in proportion as it gradually loft i^^' 
means gf oppreffion* .-.r , »^ . , », 
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furt do not iatttpbk i&ti&ie, tJte blowa wifl 

• # 

fda^H the Conftitution HkWi and the con^f'^ 
nation becoming general amongft the People, 
each individual will *find himleBF enflaved in 
i State which ytt may ftiil exhibit all the 
common appearances of Hberty. 

Not only^ therefore, the fafety of the indi- 
vidual, but that of the Nation itfelf, requires 
the, utmofl precautions in the cftablifhment 
of that neceflary, but formidable^ prerogative 
of difpenfing punlfluncnts. The . firft to 
be taken, even without which it is impof- 
Ijble to avoid the dangers , above iuggelled,. 
is, that it never be left to the difpofal, 'nor, 
if it be pbffibic, expofed to the influence, of 
the Man who is the depofitary of the public 
power. V • 

The nen Xndiipenfable precwtion is, that 
neither fhall tKis power fee veiled in the Lc- 
giflatlve Body j and' this pfacautJSH, fb fl^efX 
&ry dike trfider etwy ttwJiltf i5f GiWertrttieftt, 
becomes doubly fij^ wh#n but; a ftajJl part, 
of Uie Natiofi |ia$ ti fh^te lit ^ l^t^tHa^. 
power, ' ;■ ''■ •■'" •■••■ '■ • ■>■ ' ■■■■'■ 

If |he judicial authority were lodgt<f 8h the 
legiflativc part of the People, not only the 
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Tail xiicairraiiieBce muft enfoe of its thus be** 
eon^g independent, \mt alfo that worft g^ 
poEtical evilsy the ibpprefSon of the £cAt 
circumjftaracc that can we}l identify that jmrt 
of l^e ^atioK: with the wfaole^ that k to faj^ 
1 CommMi fuli^cdtioa to the rulea which, thcjr 
d)€m£tlyes prefcribe. The Lcgiflatiyc Body^ 
tdbich^ eould Aotr without nda to it&if, cBac^ 
bliAi, .openly and by dxreA laws, difttnfdou 
in favour of its^ Membar% would raife them 
by its judgments ; and the People, in eleding 
jrepreieiitatfve^ wcAildgive them ^ 

** Vht 'jmticiat' pcn^er ought therefipre abfioK 
Iwtely eo fefide in a fubordmate and dependant 
l>ody> 4cfendmtr M)t in its particular ads, 
wi<h fegafd to which it ought to be a &nduary, 

btU ia it^ Kuks. and in its fornas^ which the 
Jegjiilatiye. a'uthority muft prefcribe. How is 
fhis body t9 l^e compo^d? In thi^^^reipe^ 
^ther precautions my^ be taken* 

Ta i Stale where the Prihce is abfbltrte 
ti/hibsr,. tvMoaoxkS Bodies of Judges are moH; 
tonvenfent; inajfeiuch' al^ thi^ reftrain, in a 
coitildei;abl&; degreie,. that reipeft Qf perfons 
v^^Ik a mte mevit^^ attendant on that: 
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m<*lci i 6{ Go wmirtettt . Bcfides, " thefc * bcklie^/ 

whatever thefr ^prerogatives may be," b«eihg at 

bottom in a ftate of the greatcft w6akncfs» 

have no other means of. acquiring the.rcipc<Sk 

of the peopik .than their int^rity, alid their. 

eonftancy in obferving certain rules /and. forms ; 

jjajTy thcfe circumftaiices united,, in fome degree 

everawe the 'Sovereign himfclf> ^nd difcouragc 

the thoughts he might entertain off fljafcing 

diem the tools of his caprices. (^?) 
• •■ »■ ♦ • • 

But, in an effectually limited Monarchy, 

that is, w^ere the" Prince isf underftood to be, 

and' in- fiA is, fiibjedi to jthe* laws, gteat 

Bodies of Judicature would be ' repugaant ta 

the ipirit of the Conftitution, which ireqifires, 

that all powerfe in the State ih6rfd. be as mttch 



» ■ - , ■ \ r t- • 



(a) This is* meant to allude to the French Parlemensy znd 
particularly that of Paris, the head of all tlie^others, which 
forms fuch a conliderable Body as to have been once fummoned 
a5 a fourth Order to the General Eftates of the Kingdom. 
The weight of thatBpdy, increafed .jsy t^c prcHmf^ce 
of the Members holding their places fdr life, has cbnftantly 
been attended with tHe advantage juft nietiiSohed, of pliciAgf 
thenj ibovc;beiftgovera^«i bypriv^pindividual^^theadmiT 
iiiftration either of civil or (jriminal Juiftice:' it has even 
rendered them^ fo di&ciift td br managed by the Cfourt,^ khUt 
ibt Minsfters have>een at ticoes^ obliged tO:iytBoin(,paGfi<;(^, 
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conjSlied as the end of. their inftitution can 
allow ; not to * add, that in the Viciilitudes 
incident .to' fuch a. State, they- might exert 
a vt?ry dangerous' influence. - 

Befides, that awe which is naturally ififpired 
by fuch Bodies, and is fo ufeful when it is necef- 
{ary to ftrengthen the feeblenefs of the laws, 
would tiot only be fupcrfluous in a State where 
the whole power of the Nation is on their fide, 
but would moreover have the mifchievous ten-, 
dency to intrbciuce another fort of fear thaii 
that vvhich men muft be taught to entertaihi 
Thofe mighty Tribunals, I am willing to fup- 
pofe, would preferve, in all fituations of affairs, 
that integrity which diftxnguifties them in 
States of a olfFerent Conftitution ; they never 
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J\xdgts^ OX Cdmmi^aireipto try fuQb Men as they had refolve^ 
to ruin. 

"Thcfe, however, are only local advantages, and relatives 
to the nature.of the :French Government, which is an uncon- 
trouled Monarchy, with confiderable remains of Anftocracy* 
But in a free State, fuch a powerful Body of Men, veftedl 
With the power'of deciding oil the life, hohour, and* pro-* 
perty, of riie Citizens*, would, as will be prefently ihown, be 
productive of very dangerous political confequences 5 and 
the more fo, if fuch Judges had, as is the cafe all over the 
worl4 except in the Britifli dominions, th& power of deciding 
botk upoa the matter of law, and ihe matter of fact. 
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would inquire after the, influence, QUI le& ibt 

political fentiments,. of" thofe vrhoie fate tbey 
. ♦ 

nrere called to decide; but thefe advan« 
tages not being foundttl in the neceifity of 
things, and the power of fuch Judges feem- 
ing to exempt them from being fb very 
virtuous, men would he in danger of taking 
up the fatal opinion, that the iimple exad 
observance of the laws is not the only tafk 
of prudence : the Citizen called upon to de* 
fend^ in the fphere where fortune has placed 
him, his own rights, ^ and thofe of the 
Nation itfelf, Would dread the copfequences 
of even a lawful conduft; and, though en- 
touraged by the lawt might defert himfelf 
when he came to behold its Minifters. 

In the aHembly of thofe who fit as hit 
Judges, the Citizen might poffibly defcry 
no enemies; but neither would he fee any 
nian whom a fimilarity of circumftances fnight 
engage to take a concern in his fate: ''and 
their rank, cfpecially when joined with tl^iir 
numbers, would appear to him, to lift them 
above that which overawes injuftice, where 
the law has been unable to fecure any other 
check, I mean the reproaches of the Public* 
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And thcfc his fears would be confiderably 
heightened, if, by an admiffion of thejurif- 
prudence received among certain Nations, he 
beheld thofe Tribunals, already fo formidable, 
wrap themfelves up in myilery, and be made, 
as it were, inacceffible. (^) 

He could not think, without difmay, of 
thoie vaft prifons within which he is one 
day perhaps . to be immured ; — of thofe pro- 
ceedings, unknown to him, which he muft go 
through; — of that total feclufion from the fociety 



(a) An allufion is made here to the fecrecy with which 
the proceedings in the adminiftration of criminal Juftice are 
to be carried on according to the rules of the civil law, 
which in that refpedl are adopted over all Europe. As foon as 
the prifoner is committed, he is debarred of the fight of every 
body till he has gone through his feveral examinations. One 
or two Judges are appointcii to examine him, with a Clerk 
to take his anfwers ^n writing, and he {lands alone before 
them in fome private room in the prifon. The witncfles are 
to be examined apart, and he is not admitted to fee them till 
their evidence is clofed : they are then confronUd together be-^ 
fore all the Judges, to the end that the witneflcs may/ee if the 
prifoner is really the Man they meant in giving their refpec- 
tive evideiices; and that the prifoner may objeft to fuch of 
them as he (hall think proper : this done, the depofitions of 
fuch witnefies as are adjudged upon trial ta be exceptionable, 
are fet afide : the depofitions of the otheri are to be laid before 
the Judges, as well as the anfwers of the prifoner, who has 
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of other Men ; — or of thofc long and fee ret 
examinations in which, abandoned wholly 
to himfelf, he will have ■ nothing but a paf- 
five defence to oppofe to the artfully varied 
queftions of Men whofe intentions he fhall 
at leafl fufpedt, and in which his fpirit, broken 
down by folitude, ihall receive no fupport, 
cither from the counfels of his friends, or 
from the look^ of thofe who fhall offer up 
vows for his deliverance. 

The fecurity of the individual, and the 
confcioufnefs of that fecurity, being then. 



been previoufly called upon to confirm or deny them in their 
prefence y and a copy of the whole is delivered to him, that 
he may, with the afliftance of a Counfel which is now granted 
him, prepare for his juftification. The Judges are, as has 
beenfaid before, to decide both upon the matter of law and 
the matter of faft, as well as upon all incidents that may 
arife during the courfe of the proceedings, fuch as admitting 
witneffe* to be heard in behalf of the prifoner, &c. 

This mode of criminal Judicature may be ufefuL as to the 
bare difcovering of truth, a thing which I do not propofe to 
difcufs here; but, at the fame time, a prifoner is fo com* 
pleatly delivered up into the hands of the Judges, who even 
can detain him almoft at pleafure by multiplying or delaying 
hii examinations, that, wherever it is adopted. Men are as 
much afraid of being accufed, as of being guilty, and groiv 
very cautious how they interfere in public matters. We fhall 
fee prefently how the Trial by Jury, peculiar to the £ngH£h 
Nation, is admirably adapted to the nature of a free State, 
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equally eflential to the enjoyment of liberty, 
and neceflary for the prefervatidn of it, thefe 
two points muft never be left out of fight 
in the eftabliflinient of a judicial power; and 
J conceive that they neceflarily lead to the* 
following maxims. 

In the firft place I ihall remind the reader 
of what has been laid down above, that the 
judicial authority ought never to refide in an 
independjint Body; ftill lefs in him who is 
already the truftee of the Executive power. 

Secondly, the party accufed ought to be 
provided with every poffible means of defence. 
Above air things, the whol^ proceedings ought 
to be public. The Courts, and all their dif- 
ferent forms, muft be fuch as to infpire refpeft, 
but never terror; and the cafes ought to be 
io accurately afccrtaincd, the limits fo clearly 
marked, as that neither the Executive power, 
nor the Judges, may ever hope to tranfgrefs 
them with impunity, 

Laftly, fince ^ muft abfolutely pay a price 
for the advantage of living in fociety, not 
only by relinquiftiing a part of our natural 
liberty, which, in a wifely framed Government, 

T 2 
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a wife Man will do without reludlance; hut 
alfo by the alarming furrendcr of fome degree 
of even our perfonal fecurity ; in a word, fince 
all judicial power is an evil, though a ne- 
ceffary one, no care (hould be oipitted to 
reduce as far as poflible the dangers of it. 

And as there is indeed a period at which 
the prudence of Man muft flop, — at which 
the fafety of the individual muft be given up, 
and the law is to refign him over to the 
judgment of a few perfons, that is, to fpeak 
plainly, to a decifion in fome fenfe arbitrary, 
it is neceffary that this fame law fhould nar- 
row as far as poflible this fphere of peril, 
and fo order matters, that when the fubjed 
ihall happen to be fummoned to the decifion 
of his fate by the fallible Confcience of a few 
of his fellow creatures, he may always fin4 
in them advocates, and never adverfaries. 
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CHAPTER X. 

T!he fame SubjeB continued. 

AFTER having offered to the reader, in 
the preceding Chapter, fuch general 
confiderations as I thought neceffary, in order 
to convey a j after idea of the fpirit of the 
criminal Judicature in England, and of the 
advantages peculiar to it, I . now^ proceed to 
exhibit the particulars* 

When a perfon is charged with a crime, 
the Magiftrate, who is called in England 
yuftice of the Peace y iffues a warrant to appre- 
hend him ; but this warrant can be no more 
' than an order ' for bringing the party before 
him : he muft then hear him, and take down in 
writing his anfwers, together with the dif- 
ferent informjitions. If it appears on this 
examination, either that the crime laid to the 
charge of the perfon who is brought before 
the Juftice, was not committed, or that there 
is no juft ground to fufpec^t hkn of It^ he 
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mufl be fet abfolutely at liberty : if the con- 
trary refults from the examination, the party 
accufed muft give bail for his appearance to 
anfwer to -the charge, unlefs in tapital cafes ; 
for then he muft, for fefer cuftody, be really 
committed to prifon, in order to take his trial 
at the next Seffions. 

But this precaution of requiring the exa- 
mination of an accufed perfon, previous to his 
imprifonment, is not the only care which the 
law has taken in his behalf: it has farther 
ordained, that the accufation againft him 
fhould be again difcufled before he can be 
expofed to the danger of a trial. At every 
feflion the Sheriff appoints what is called the 
Grand Jury. This Aflembly muft be com- 
pofed of more than twelve Men, and lefs 
than twenty-four ; and is always formed out of 
the moft confiderable perfons in the County. 
Its function is to examine the evidence that 
has been given in fupport ^ of every charge : 
if twelve of thofe perfons do not concur in 
the opinion that an accufation is well grounded, 
the party is immediately difcharged; if, on 
the contrary, tv^elve of the grand Jury find 
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the proofs fufficicnt, tfie prifoner is faid to be 
indidrcd, and is detained m order to go through 
the remaining proceedings. 

On the day appointed for his Trial, the 
prifoner is brought to the bar of the Court, 
where the Judge, after Craufing th^ bill of 
indi(3jiient to be read in his prefence, muft 
afk him how he will be tried : to which the 
prifoner anfwers, iy God and my Couiitry ; by 
which he is underftood to claim to be tried by a 
Jury, and to have all the judicial means of de- 
fence to which the law intitlcs him. The She- 
riff then appoints what is called the Petty Jury : 
this muft be compofed of twelve Men, chofen 
of the County where the crime was committed, 
Jhdpofleffed of a landed income of ten pounds 
by the year : their declaration finally decides 
on the truth or falfhood of the accufation^ ^ 

As the fate of the prifoner thus intlrely 
depends on the Men who compofe this Jury, 
Juftice requires that he (hould have a (hare in 
the choice of them ; and this he has through 
the extenfive right which the law has granted 
hinl, of challenging, or objefting to, fuch of 
them as he may think exceptionabl?* 
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Thcfe challenges are of two kinds. The 
firft, which is called the challenge to the array y 
has for its object to have the whole pannel 
let afide : it is propofed by the prifoher when 
he thinks that the Sheriff who formed the 
pannel i& not indifferent in the caufe; for 
inftante, if he thinks he has an intefeft in 
the profecution, that he is related to the pro- 
fecutor, or in general to the party who pre- 
tends to be injured. 

The fecond kind of challenges are called, 
to the Pollsj^ [in capita^ : they are exceptions 
propofed againft the Jurors, feverally, and are 
reduced to four heads by Sir Edward Coke. 
That which he q2^% propter bomris refpeSiumy 
may be propofed againft a Lord impannelled 
on a jury; or he might chalknge him- 
felf. That propter defeSlum takes place when 
a Juror is legally incapable of ferving that 
office, as, if he was an alien ; if he had not 
an eftate fufficient to qualify him, &c. That 
propter delidlum has for its obje<5t to fet afide 
any Juror convifted of fuch crime or mifde- 
meanor as renders him infamous, as felony, 
perjury, &c. That propter affeStum is pro- 
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poied againft a Juror who has ' an ii>^eFeft ia 
the conviftion of the priibncr: he, for in^ 
ftanee, , who has an asftion 4epe«dip|; b«(^veel| 
him and the prifoner; he who. \i -i^ kill %t^ 
the profccutori or his couofcUor, aktof fiey^ or 
of the fame fociety or corporation .ft^ifh feiini 

In fine, in order to relieve ercm ^e^^&riar# 
gination of the prifoner, the law aflotv^ Hini; 
independantly of the feveraJ ehal^fen^ above 
mentioned^ to . challenge pcreflg^tcsily, tbH i% 
to fey, without fhewing ar^ ciufe^; tweatj^ 
Jurors fuccefliyely. {If) -' . j 

When at length the Jury i^^'fcrttletf, arid 
they have taken their oath, '^ibi!- ihdlft- 
ment ik opened, and ^the profeeutbr pro-* 
duces the proofs of his accufatiort. ' Biirt;' un- 
like to the rules of the Civil M^,tfie 
witnefTes deliver their evidence in the' prcfenbe 
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(^) When the prifoner is an alien) one haJlf .of the Juiors 
muft aHb be aliens : a Jury thus formea i$ calle<l a Jury Jif 
medietau lingua. r , 

{b) When thofe feveral challenges reduce top mjucb the 
number of Jurors on the pannel, which is forty-rcigbt, new 
ones are named on a writ of the Judge, who are named the 
TaUs^ from thofe words of the writ, dt^tm or q8o tales* 

u 
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cf the J)rifoncr: the latter may put queftion^ 
to them; he may alfo produce witnefles in 
his behalf, and have them examined uppn 
Oath. Laftly/ he fe allowed to- have a Coun- 
fellor to ^ affift him, not only in the difcuffion 
of Miy point of law which may be compli- 
cated with the faft, but alfo in the invefti- 
gati^on. of the faft itfelf ; and who points out 
to l)im;)thc queftions he ought to afk> or even 
afks them; for hini. (a) 

^ Such are die precautions which the law 
hu dfeviftd for cafes of common profecutions ; 
but In thofe for High treafon, and for mif- 
prifiop - of . .te-eafon, that is to fay, for a con- 
ipirafijf agajnft^ the. life of the King, or againft 
the StatiCi .-and for .^ . jconccalment of it, (^) ac- 

JL 

i:ufetions which fuppofe z heat of party and 
powerfvilr accuftrs, the law has provided for 
the accufed party farther fafeguards. 



1 « - • 

V (a) This laff article howevey is not eftabliflied by law, 
exceptin cafes' of treafon ;" It is done only through cuflom, 
and the indulgence of the Judges. 

{b) '*ITfte*penaIt^oiF a mifprifion of treafon is, the for- 
feiture of all koods, and imprifonmentfoi* life* 
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Firft, no perfon can be queftioncd for any 
treafon, except a dire£b attempt on the life 
of the King, after three years elapfed fince 
the offence. 2^. The accufed party may^ 
independantly of his other legal grounds of 
challenging, peremptorily challenge thirty-»fivc 
Jurors. 3**. He may have two Cdijnf^J to 
af2A him through the whole courfe of the 
proceedings. 4°. That his witnefles may not 
be kept away, the Judges muft grant him the 
iame compulfive procefs to bring thcia in, 
which they ifTue- to compel the evidences 
againft him. 5^ A copy of his indi(3;ment 
muft be delivered to him ten days at 'leaft 
before the trial, in prefence of two witnefles, 
and at the expence of five fhillingss which 
copy muft contain all the fads laid to his 
charge, the names, profef&ons, and abodes, 
of the Jurors who ore to be on the p^nael, 
and of all the witneiTes who are intended t<| 
be produced againft him. {a) * 



{a) Stat. 7 Wil. III. c. 3. and 7 Ann. c. 21. The 
latter was to be in force only after the death of the late Pre« 
tender. 
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When, cither in cafes of high treafon, or 
of inferi^ crimes, the profecutor and the 
jprifoner have clofed their evidence, and the 
witnefles have anfwered to the refpcdtive 
queftions both of the Bench, and of the 
Jurofs, dne of the Judges makes a fpeech, 
in which he fums up the fods' which have 
hetn advanctid on both fides. He points out 
to the Jury what more prccifely conftitutes 
the hinge of the queftion before them ; and 
he gives them his opinion, both with regard to 
the evidences that have been given, and to the 
point of law which is to guide them in their 
decifion. This done, the Jury withdraw into an 
adjoining pocmh, where they muft remain with- 
out eating and drinking, and without fire, till 
thfey ^have agreed unanimoufly among themfelves, 
unlefs the Court give a permiffion to the con- 
trary. Their declaration or verdid: {verediSfum) 
iftiifl (unlefs they choofe to give a fpecial 
verdidl) pronounce exprefsly, either that the 
prifoner is guilty, or that he is not guilty, 
of the fadl laid to his charge. Laftly, the 
fundamental maxim of this mode of pro- 
ceeding, is, that the Jury muft be unanimous. 
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And as the main objedt of this ia&ka^ 
tion of the Trial by a Jury is to guard 
accuied perfbns againft all decifions whatfbever 
by Men invefted with any permanent official 
authority^ (a) it is not only a fettled principle, 
that the opinion which the Judge delirers 
has no weight but fuch as the Jury chooie 
to give it ; but, Jbefides, tl^ir verdi<ft muft Com^ 
prehend the whole matter in trial, and decide 
as well upon the fadt, as upon the point of 
law that may arife out of it : in other words/ 
they muft pronounce both on the commiiEon 
of a certain fadt, and oh the reafon which 
makes fuch fadl to be contrary to law. (6) 



{a) ** Laws," as Junius fays extremely well, *.* are in* 

^^ tended, not to truft to what Men will do, but to guard 
*' againft what they may do." 

(J) Unlefs they choofc to give a Special verdiS. — " Wbeii 
•* the Jury," fays Coke, ** doubt of the law, and intend 
^' to do that which is juft, they find the fpecud matter, 
** and the entry is, Et fuper totd maUrU petuM difcre' 
*' tionem JufliciarierumJ'* Inft. iv. p. 41.— Thcfc words 
of Coke, we may obferve here, confirm beyond a doubt 
the power of the Jury to determine on the whole matter in 
trial : a power which in all conftitutional views is necei&ry ^ 
and th« more fb, fince a prilbner cannot in England challenge 
the Judge, as he can under the Civil laW, sBld for the bsM 
caufes as he can a witaofs* 
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' This is even fb cflential a pointy that a 
bill of indidlmcnt muft exprefsly be grounded 
upon thofc two objedls. Thus, an indidment 
for treafon muft charge, that the alledged 
fafls were committed with a treafonable in- 
tent {proditorie). An indidment for murder 
oiuft exprefs, that the fad: has been com- 
mitted with malice prepenfe^ pr aforethought. 

An indidlment for robbery muft charge, that 

« 

die things were taken with an intention to 
rob, {animo furandi) &c. &c. [a) 

Juries are jeven fo uncontroulable in their 
vcrdift,— lb apprehenfive has the Cpnftitution 
been, left precautions to rcftrain them in the 
cxercife of their funftion, however fpecious in 
the beginning, might in the iffue be converted 
to the very deftrudtion of the ends of that 
inftitution, that it is a repeated principle, that 

{a) The principle that a Jury is to decide both on the 
fa£t, and the criminality of it, is fo well underftood, that 
if a yerdi6l were fo framed as only to have for its object the 
bareexiftence of the fzGt laid to the charge of the prifoner, ho 
puniihment could be awarded by the Judge in confequehcc 
of it. Thus, in the profecution of Woodfall, for printing 
Junius's letter to the King, the Jury brought in the follow- 
ing verdift, ^f/i7/;r ^ ^r/ff/ii?^ tfii//^«^//)%/n^, only I thecon*^ 
Sequence of which was the difcharge of the prifoner,. 
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ft Juror, in delivering his opinion, is to have 
no other rule but his opinion itfelf ; that is to 
lay, no other rule than the belief which refultr 
to his mind from the facSls alledgcd on both 
fides, from their probability, from the credi- 
bility of the witneflcs, and even from all fuch 
circumftances as he may have a private know- 
ledge of. Lord Chief Juftice Hale exprelies 
himJfelfon this fubjed:, in the following terms, 
in his Hiftory of the Common LawofEng- 
land. — Chap. 12. § ii. 

** In this recefs of the Jury, they arc to 
** confider their evidence ; to weigh the credi-^ 
bility of the witneiics, and *thc force tmd 
efficacy of their teftimonies ; wherein (as I ^ 
before faid) they are not precifely bound to, 
'* the rules of the Civil law, viz. to hive 
'* two witncfles to prove every fa<5t, unlefs it 
** be in cafes of treafon, nor to rcjedt one 
** witnefs becaufe he is fingle, or always to 
*' believe two witnefles if the probability of 
*^ the fa6t does upon other circumftances 
** reafohably . encounter them; for the Trial 
'* is not here limply by witnefles, but fy 
** y^Ky • ^^y* i' ^^y ^^ f^H ciut, that a Jury 
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^ Upon their own knowfcdgc may know 2 
•* thing to be falfe that a witncfs fworc 
•* to be true, or may know a witncfe to be 
♦* incompetent or incredible, though nothing 
*^ be obje^Sed againft him, — and may give their 
•* Ycrdid accordingly." {a) , * 

If the verdift pronounces, nof guilty ^ the 
prifbner is ict at liberty, and cannot, on any 
pretence, be tried again for the fame offence. 
If the vcrdid: declares him guilty^ then, and 
not till then, the judge enters upon his fundion 
ats n Judge, and pronounces the punifhment 
which the law appoints, {b) But, even in this 

(tf) The fame principles and forms are obierved in civil 
matters ; only peremptory challenges are not allowed. 

(i) When the party accused is one of the Lords temporal, 
tefikewMfc enjoys the ujiiverfal privilege of being judged by 
bis Peers ^ though the Trial then differs in (everal re^ds» 
In the firft place, as to the number of the Jurors : all the 
Peers are topferfbrm the funftion offuch, and they muft be 
iiunnaoned at leaft twenty days before-hand, II, When the 
Trial takes place during the feflion, it is faid to be .in the 
High Court 9f Parliament I and the Peers officiate at once as 
Jurors and- Judges 'a when the Parliament is not iltting, 
tiie Trial is faid to be in the Court of the High Steward of 
England \ an office which is not ufually in being, but is 
levivftd on tbdie occallons j and the High Steward performs 
the office of Judge, HI. In either of thefe cafes, ui»ani« 
mity is not required; and the majority, which muft confift 
of twelve perfons at leaft^ is to decide. 
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caie, he is not to judge according to his own dii^ 
crction only ; he muft ftriftly adhere to the letter 
of the law i no conftru<5tive extcnfion can be 
admitted ; and however criminal a fad: might in 
itfelf be, it would pafs unpunifhed if it were 
found not tb be pofitively comprehended in 
ibme one of the cafes provided for by the law. 
The evils- that may arife from the impunity 
of a crime, that is, an evil which a new law 
may iniliantly flop, has not by the Englifh 
laws been coniidered as of magnitude fufficient 
to be put in comparifon with the danger of 
breaking through a barrier on which fb 
mightily depends the fafety of the indivi^ 
dual, {a) 

To all thefe precautions taken by the law 
for the fafety of the Subje<2t, one circum- 



[a) I fliall give here an inftance of the fcruple with which 
the Engliih Judges proceed upon occafions of this kind. Sir 
Henry Fernrs having been arreiled by virtue of a warrant, in 
which he was termed a Knight, though he was a Baronet* 
Nightingale his fervant.took bis part, and killed the Officer; 
but it was decided, that a^ the Warrant << was an ill War« 
** rant, the killing an Officer in executing that Warrant, can* 
not be murder, becaufeno ^ood Warrant: wherefore he 
was found not guilty pf the murder and manflaught^r."— 
Sec Crokc'$ Rep. P. IIL p. 3;i* 

X 
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fiance muft be added, which indeed would 
done juftify the partiality of the Englifh 
Lawyers to their laws in preference to the 
Civil Lawrl mean the abfolute rejedion they 
have made of the torture: [a) Without re- 
peating here what has been faid on this fubje<5l 
by the admirable Author of the Treatife on 
Crimes and PuniJIoments^ I (hall only obferve, 
that the torture, in itfelf fo horrible an expe- 
dient, would, more efpecially in a free State, 
be attended with the moft fatal confequences. 
It w^s abfolutely neceflary to preclude, by 
rejedting it, all attempts to make the pur- 
fuit of guilt lan inftrument of vengeance againft 
the innocent. Even the convicted criminal 
muft be ipared, and a pradlice at all rates 
exploded, which might fo eafily be made an 
inftrument of endlefs Vexation and perfe- 
cution. (^) 

{n) Coke fays (Inft.III. p. 35.} that when John Hol- 
land, Duke of Exeter, and William de la Poole, Duke of 
Suffolk, renewed, under Henry VI. the attempts made to 
introduce the Civil law, they exhibited the torture as a 
heglnning thereof. The inftrument was called the Duke of 
Exeter's daughter. 

{b) Judge Fofter relates, from Whitloc^ that the Bifliop 
of London having faid toFelton^ who had . afiaflinated the 
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For the further prevention of abufes, it is 
an invariable v ufage, that the trial be public. 
The prifoner neither makes his appearance, 
nor pleads^ but in places where every body 
may have free entrance i and the witneffes 
when they give their evidence, the Judge 
when he delivers his opinion, the Jury when 
they give their Verdid, are all under the public 
eye. Laftly, the Judge cannot change either 
the place or the kind of punifhment prefcribed 
by legal fentence; and a Sheriff who ^ould take 

m 

away the life of a Man in a manner different 
from that which the law prefcribcs, would 
be proiecuted as guilty of murder. (^) 

Duke of Buckingham, *^ If you will not confefs, you muff 
" go to the Raci'" the Man replied, " If it rauft be fo, I 
** know not whom I may accufe in the extremity of the tor- 
*^ ture; Bi&op Laud perhaps, or any Lord at this Board/' 

*^ Sound fenfe, (addsFoiler) in the n^outh of an £nthu« 
« fiaft and a Ruffian !" 

Laud having propofed the Riick« the matter was fhoxtly 
debated at the Board, and it ended in a reference to the 
Judges, who unanimoufly refolved, that the Rack could not 
be legally ufed, 

(tf) And if any other perfon but the Sheriff, even the 
Judge himfelf, were to caufe dedth to be inflided upon a 
Man though convicted, it would be deemed- an homicide.— « 
See Blackftope, L« iv. ch. 14. 
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In a word, the Conftitution of England 
being a free Conftitution, demanded from that 
circumftance alone, (as I fhould already have 
bat too often repeated, if fq fondainenital ^ 
truth could be too often urged) extraordinary 
precautions to guard againft the dangers which 
unavoidably attend %he Power of infli<aing 
punishments ; and it is particularly when con« 
fidcred in this light, that the Trial by Jury 
proves an admirable inftitution. 

By me^ns of it, the Judicial authority U not 
only placed out of the hands of the Man who is 
vefted with the Executive authority : — it is even 
out of the hands of the Judge himfelf. Not 
only, he who is trufted with the- public power 
cannot exert it, till lie has as it were receive^ 
the permiflion tp that purpofe, of thofe who 
are ftt apart to. admipifter the laws ; but thefe 
afe alfo reftrained in a. ttianner exaftly alike, 
and cannot make the law ipeal^^ but ^when, 
in their turn, they have likewifc' receive^ 
permiffioo. 

And thofe perfons to vy^hom the l^w has 
delegated exclufively the prerogative of deci- 
^ng that a punifhment is to be ipflifted, — 
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thofe Meii vmliout vrholk <}cclaratioh the 
Exeoative and tBc Judicial potviers ^e bodi 
thus bound down to iosiCdoaf do not fonn 
^mioDg themfelves a permanent Body^ w1m> 
may bare had time to fludy how their power 
^an ferve to promote their private viewv; 

ft 

they arc Men felefled at once from among 
the people, who perhaps ^ever were before 
called to the exerciie of £uch a fundion^ nor 
forefee that they ever fliall be called to it 
3^ain, 

As the extenfivc rigbt of challenging efiedu* 
plly baffles/ on the one hand, dte /fbcret 
{^a£tices of f^ch as in the face of fo many 
discouragements might ilill periiil in making 
the judicial power fubfervient to their own 
views, and oq the other excludes all per^ 
fonal refentoients, die fole aifedion which 
remains to inflHcnce the integrity of thofe 
^o alone are intitled to put the public 
power %io a.£lion, during the fhort period of 
their authority, is, that their own fate as 
furbjecfts, is eiicnti41y ^omieaed with that of 
the Man \vhQ^ doom they are going to 
^^ide, 
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In fine, fuch is the happy nature of this hifti- 
tution, that the Judicial power, a power fo for- 
midable in itfclf, which is to difpofe without 
finding any refiftancc, of the property, honour, 
and Kfe of individuals, and which, whatever 
precautions may be taken to reftrain it, muft 
in a great degree, remain -arbitrary, may be faid 
in "England, to exift,— to dccomplifh every 
intended end,— ^and to be in the hands of 
nobody, {a) 

In all thefe obfervations on the advantages 
of the Engli£h criminal laws, I have only 
cbnfidered it as connedted with the Conftitu- 
tion, which is - a free one ; and it is in this 
view alone that I have compared it with the 
Jurifprudence received in other States. Yet, 
abftra^dly from the weighty conftitutional 
confiderations which I have fuggefted, I think 
there are ftiU other intcrefting grounds of 



{a) The confequence of this Inftkution is, that no Man 
in England ever meets the Man of whom he may fay,- *' That 
•* Man has a power to decide on my death or life/' If we 
could for a: moment forget the ble£5ng8 of that Inftitution, 
we ought at leaft to admire the ingenuity of it. 
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^eminence on the fide * of the laws, of: 
England. 

They do not permit,- that a Man flibuld' 
be made to . run the riique of a trial, but 
upon the declaration of twelve perfons at Icaft, 
(the Grand Jury). Whether he be in pri- 
ibn, or on his Trial, they never for an in- 
ftant refufc free accels to thofe who. have 
cither advice,, or comfort, to give him : they 
even allow him to fummon . all who-^ may 
have any thing to fay in his favour. Laftly, 
what is of very great importance, th.e wit- 
nefies againft him muft deliver their tcftimony 
ia his prefence ; he may crofs-examine them ; 
and, by one unexpected queftion, confound a 
whole fyftc;m of calumny : indulgences thefe 
all, denied by the laws of otiier Countries. 

Hence, though an accufed perfon may in- 
deed be expofed to have his fate decided 
by perfons (the Petty Jury) who poflefs not, 
perhaps, all that fagacity which in fome deli- 
cate cafes it is particularly advantageous to 
meet with in a Judge, yet this inconvenience 
is amply compeafated by the extenfive means 
of defence with which the law, as we have 
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feen, has provided him. If a Jutyman does 
not pofTefs that cxpertnefs which is the refult 
of long praiSice, yet neither does l^e bring to 
JDdgmem^ that hardnefs of heart which is» 
more or lef% alfo^ a confequence of it ; and 
bearing about him the principles, let me fay, 
the unimpaired inftinft of humanity, he 
trembles while he eJcer^ifes the awftil oSce 
to which he finds himfelf called^ and in doubt* 
ful cafes always decides for mercy. 

It is to be farther dbferved, that in the 
ufual courfe df things, the Juries pay great 
regard to the opinions delivered by the Judges t 
that in thofe cafes where they are clear is 
to the fa<ft, yet find themfelves perplexed with 
regard to the degree of guilt conne6ked with 
it, they leave it, as has hten faid before, to 
be afcertained by the difcretion of the Judge, 
by returning what is called a Spetial Ver^ 
di£t : that whenever circumflances |cem to 
alleviate the guilt of a perfon againfl whom 
neverthelefs the proof has been pofitive, they 
temper their verdift by recommending him 
to the mercy of the King; which feldom 
fails to produce at leail a mitigation of the 
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punishment : that, though a Man> once ac^ 
quitted, can never^ un(ler any pretence what- 
foever, be again brought into peril for the 
fame oiFeiice, yet a new Trial would be granted, 
if he had been found guilty upon proofs 
ftrongly fufpeded of being falfe (Blackft. L. iv* 
c. 27.). Laftly, what diftinguifhes the laws 
of England from thofc of other countries in 
a very honourable mariner, is, that as the 
torture is unknown to them, fb neither do 
they know any more grievous puniihment 
than the fimple deprivation of life. 

All theie circumftances have combined tp 
introduce fuch a mildnefs into the exercife of 
criminal Juftice, that the Trial by Jury is that 
point of their liberty to which ^he people of 
England are moft thoroughly and univerfally 
wedded; and the only complaint I have ever 
heard uttered againft it, has been by Men, 
who, more fenfible of the neceffity of public 
order^ than alive to the feelings of humanity, 
think that too many offenders efcape with 
JLmpunity. 
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Tie SubjeSi ' concluded. — Laws relative to Im- 

prtfonments. 

BU T w^iat compleats the fcnfc- of inde- 
peitd^nce^ which the laws of Eagl^nd 
procure to every individual, (a fenfe which 
is the nobleft advantage attendant on liberty) 
is the grcatnefs of their precautions upon the 
delicate point of Imprifonment« 

In: the firft place, by allowing, in moilp 
cafe3> of enlargement upon bail, and by prc- 
fcribing,. on that article, exprefs rules for tlie 

Judges %o. follow, they have removed all pec- 

' -* . ■ * ' > 

texts ^yhidbt circumftances might afford of 
depriving- a man of his liberty* 

But it Is againft the Executive power that • 
the Legiflature has, above all, directed its 
efforts : nor has it been but by flow degrees, 
that it has been enabled to wrefl from it a 

• • • 

branch of powpr whicli enabled it to deprive 
the people of their Leaders, as well as to 
intimidate thofe who might be tempted to 
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aflume the fun(Stioa i and which^ having thus 
all the efficacy of more odious means without 
the dangers of them, was the moft formidable 
weapon for attacking public liberty. 

The methods originally pointed out by the 
laws of England for the enlargement of a 
perfon unjuftly imprifoned^ were the writs of 
mainprizey de odio & atid, and de bomme reple^ 
giando. Thofe writs, which could not be 
refufed/ were an order to the Sheriff of the 
County in which a perfon had been confined, 
to inquire into the caufes of his confinement ; 
and, according to the circumflances of his 
cafe, either to difcharge him purely and {im- 
ply, or upon bail. '"^ 

But the mofl ufual method, and which 
even, by being mofl general and certain, ^ has 
tacitly abolifhed all the others, is the writ of 
Habeas Corpus^ fo called becaufc it begins with 
the words JE^abeas corpus adfubjiclendum. This 
writ, being a writ of high prerogative, muil 
ifJiie from the Court of King's Bench : its 
cffedls extended equally over every County \ 
and tjie King by it required, or was under- 
wood to require, the perfon . who , held one 

Y a, 
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of his fubjcdls in cuftody, to carry him before 
the Judge, with the date of the confinement, 
and the caufe of it, in order to difcharge 
him, or continue to detain him^ according as 
the Judge (hall decree. 

But this writ, which might be a refource 
in cafes of violent imprifonment efFcdled by 
individuals, or granted at their requ^, was a 
rweak one indeed, or rather was no refource 
at all, againfl the prerogative of the Prince; 
eipecially imder the reigns of the Tudors, and 
in the beginning of thofe of the Stuarts. 
And even, in the firft years of Charles the 
Firft, the Judges of the King's Bench, who 
in confequence of the fpirit of the times, 
and of their holding their places durante bene 
placitOy were conAantly devoted to the Court, 
declared, ** that they could not, upon an 
*' habeas corpus:, either bail or deliver a pri- 
** foner, though committed without any cauip 
affigned, in cafe he was committed by the 
fpccial command of the King, or by the 
*' Lords of the Privy Council/' 

Thofe principle^, and the mode of procc-^ 
dure . which refulted from them, attracted the 
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attention of Pariiameiit ; and in the A& called 
the Petition of Right^ paffcd in the third 
year of the reign of Charles the Firft, it was 
cnafted, that no perfon fhould be held in 
cuftody, in confcquence of fuch imprifon- 
ments. 

But the Judges knew how to evade the 
intention of this A£t: they indeed did not 
refuie to difcharge a Man imprifoned without 
a caufe ; but they ufed fo much delay in the 
examination of thofe caufes^ that they obtained 
the full cffcA of an open denial of Juftice. 

The Legiflature again interpo&d, and in 
the.Adt pafied in the fixteenth year of the 
reign of Charles the Firil, the fame in which 
the Star-Chamber was fupprefled, it was 
ena&ed^ that ** if any perfon be committed 
*^ by the King himfelf in perfon, or by his 
■* Privy Council, or by any of the members 
" thereof, he (hall have granted untp him, 
** without any delay upon any pretence what- 
*/ foever, a writ of Habeas Corpus ; and that 
*' the Judge (hall thereupon, within three 
•* Court days after the return is made, exa-^ 
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5. Any of the tWelve Judges, or the Lord 
Chancellor, who (hall deny a writ of Ha^as 
Corpus 9 on fight of the warrant, or on oath 
that the fame is reftifed, fhall forfeit feverally 
to the party grieved five hundred pounds. ^ 

6. No inhabitant of England (except perfbns 
contrading, or convifts praying to be tt^mA 
jJorted) -ihall be fent prifoner to Scotland, 
Ireland, Jerfey, Guernfey, or any place be- 
yond the Seas, within or without the King's 
dominions ; on pain that the party committing, 
his advifers, aiders, and affiftants, fball forfeit 
to the party grieved a fum not lefs than 
five hundred pounds, to be recovered with 
treble cofts; ihall be difabled to bear any 
office of truft or profit; fliall incur the 
penalties of pramunire (the iniprifonment for 
life, and forfeiture of all goods, and rents of 
lands during life) ; and ihall be incapable of 
the King's pardon* 
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CHAPTER I. 

Some Advantages peculiar to the Englijh Con^ 
JUtution. \. The Unity of the Executive 
Power. : 

WE. have feen, in former Chapters, the 
refburces of the different parts of the 
Engliih Government for balancing each other, 
and bow their reciprocal aftions and reaftions 
produce the freedom of the Conftitution, which 
is no more tha,n an equilibrium between the 
ruling powers of a State. I now propofe to 
fliew, that the particular nature and func-^ 
tions of thefe lame . conftituent parts of the 
Gdveifhment, which giye it fo different an 
appearamSe from that of 'other free States, are 
moreover s^ttended* with peculiar ^nd very 
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great advantages/ whkh have not hitherto been 
ftifEckntly obferved« 

The firft peculiarity of the Englifli Govern- 
ment^ as a free Government, is its having a 
King, — its having thrown into one place the 
whole mafs, if I may ufe the expreffion, of the 
Executive power, and having invariably and for 
ever fixed it there. By this very circumftance, 
alfo, has the depqfitum of it been rendered facred 
and inexpugnable ; by making one great, very 
great, Man in the State, has an cffeftual check 
been put to the pretenfions of thofe who 
otherwife would ftrive to become fuch i and 
diforders have been prevented, which^ in all 
Republics, ever brought, on the ruin of li- 
berty ; and, before it was loft, obftruded the 
enjoyment of it. 

If we caft our eyes on all the States that ever 
were free, we fhaH fee that , the . People . in 
them, ever turning their jealoufy, as it was 
natural, againft the Executive power, but never 
thinking of the njteans of limiting \ it that 
have been fo happily falkp upon In England, {a) 

(tf) THc rendering that power dependant on the people 
for iu fupplies.— Sec on this fuj)je6t Chapter VL B. I. 
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have never employed any dther expedient befides 
that obvious one, of trufting it to magiftratcs 
they appointed annually ; which was in great 
meafure to keep to themfelves the management 
of it. Whence it refulted, that the People, who, 
whatever may be the frame of the Government, 
always poffefs, after all, the reality of power, 
uniting thus in themfelves with this reality of 
power the aAual exercife of it, in form as well as 
in fad, confHtuted the whole State. In order 
therefore legally to difturb the whole State, 
nothing more was requifite than to put iii 
motion a certain number of individuals. 

In a State which is fmall ind poor, an 
arrangement of this kind is not attended with 
any great incoiivenierices, as every individual 
is taken up with the care of providing f6r his 
own fubfiilence j as great objefts of ambition 

* 

are iVariting, andas evils cannot, in fuch a State, 
ever become nluch complicated. In a State 
that ftrives for aggrandifement, the difficulties 
and danger attending the purfuit of fuch a 
plan, infpire a general fpirit oif caution, an4 
every i^dividusJ^ makes a fobcr ufe of his 
rights as a Citizeni 

Z a 
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But when, at laft, thofe exterior QiQtiyes 
com© to ceafe, and the p^flions, and even- the 
virtues, which they excited, become thus 
reduced to a ftate of ip^d:ion, ,;t^e Peo|>le 
turn their eyes back tOMrards the interior of 
the Republic ; and every individual, in feek- 
ing then to concern himfelf in all a^irs, 
feeks for new obje<3;s t^at may re^ore him 
to that ilate of exertioo, which hahit> he finds, 
has rendered neceifary to him, and to exer-* 
cife a power which, fmall as it is, yet flat-, 
ters his vanity^i ' . 

As the preceding events muft have given 
an influence to a certain number of Citizens, 
they avail themfelves \ of jhe general difpofi*- 
tion of the people, to promote their private 
views ; the legiflativc power is thenceforth i;on- 
tinually in motion ; and as it is ill informed 
and falfely direded, almpft tyfery exertion of 
it is attended with fome injury either to the 
laws, or the State. 

This is not all ; as thofe who compole the 
general Aflemblies cannot, in confequence of 
their numbers, entertain any hopes of grati- 
fying their private ambition, or, in general, 
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th^ir private paffions, thoy at kaft foek to^ 
gratify their political dtprice;/ and' they aocu- 
midate Jtbe honQurs and dignities.- of the 
State on fome fayourite whoiii: tj^e pid:)lle 
voice happens to raife at that time. 

But, as in fuch a State there can be, from 
the irregularity of the movements, 'ho fuch' 

* 

thing as a fettled courfe of meafures, it hap- 
pCiQ3 that Men never can exaSly tell the 
pjre^.t {kl;e of public afl^rs. The power thra 
giye^ away is already grown yery.greafe, before 
t&oie by wh9m it was giyen even fijipe<ft it ; and 
he himfelf who enjoys that power^does not know 
its full extent : but then^ on the :firfl: oppor- 
tunity tljat QflFcrs, h^ fuc3|denly pierces through 
^e clQud which hid .the fwpmit from him, and 
at once fe.^ts hi?n|'^lf nupqa, it- The people, ^ 
on the other hand,r v^ fqoner recover, fight of 
hkn thaa they fee. their f^vojinte . become their 
Matter; and difcover thp evil, pnly tQ.fipd that 
i, « p* r«„edy, • 

A? tj^ip |)o^er4jj^ys- furreptiti9iii4y ^cquire<jl,, 
is ^iU^to? of., th^t i\x22^X\ bpth of tt^e . law, , 
and of- ^he ancl^t course of thin^i and is 
wen hilt indiffer^»tl^ jefpecStcd by.thpip who . 



\ 
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hare fabjddsd diemfelves to it» it cannot be 
maintained but by abofing it. The people at 
laft fucceed in forming fomewhere a centre 
of unions they agree in the choide of a 
Leader; this Leader in his turn rifes; In his 
turn alfo he betrays his engagements i power 
produces its wonted efFeds, and the protcftor 
becomes a Tyrant; 

This is hot all| the fame caufes Which 
have given a Maftet to the 8tate> giVe it tWo,. 
give it three. Alt thofe rival powers endea* 
vour to fwallow up each odi^r i dife State 
becomes a fcene of quarrels and endlefs broils, 
and is in a continual convuliion. 

If amidft fuch diforders th6 people retained 
their freedom, the evil mufl: indeed be tety 
great, to' take awdy all the advantages of 
it ; but they are flaves, and yet have not what 
in other 'Countries makes amends for fervi-' 
tude, I ihfedn tranquillity/ ' " 

In order to prove all thefe things, if proofs 
were deemed neceflary, I wduld only t6Kt the 
reader to what every one knows of Wiiflra- 
tus and Alegacles, of Mafius arid' Sylla, of 
Caefar and Pompey, However, I cannot avoid 
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tranflbtipg ^ P^t cif the ipeech which a 
Citizen oF Florence addrejSed once to th6 
Senate: die reader will find in it a kind of 
sibtidged ftorjr of all* Republics ; at leaft ol 
diofe which, by the Ihare allowed to the peo^ 
pie in the Government^ deferved that name; 
and whiph, beiides, have attained a certain 
degree of extent and power. 

** And that nothing human may be perpc- 

** tual and ftable, it is the will of Heaven, that 

■ » • 

** in all States whatfbever, there fhould arife 
** Certain deftrudHve families, who are the bane 
•• aiid ruin of them. Of this our Republic can 

* T ' 

'* afford as many and more deplorable examples 
•* than any other, as it owes its misfortunes 
♦* not only to one, but to feveral of fuch 
*' families. We had at firft the Buofidelmonti 
*' and the HubertL We had afterwards the 
?* Donati and the Cercii; and at prefeht, 
^^ ((hameful and rkliculous condu<5l !) we are 
*' waging war among ourfelves for the Ricci 
'* and ihit Aliizzi:' 

" When.ia. faaau times the Ghibelins 

t 

** were fupprcffed, every one expefted that 
** the Gueifs, being then fatisfied, would have 
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** chbfcn to liyte in tranquillity V yet, but a 
** little time had clapfed, when they^ agaih 
«< dirided the!«nfelv& into the fadlibns of the 
*^ Wbitistxid the Blacks. When the Whites 
" weref fuppreiledi; new parties, airofe, and new 
♦* troubles followed^. Sometinxes^ battles \vere 
^f fought in favour of the Exiles; and at 
" others, quarrels broke out between the No-? 
•* bility and the Peoj4e. And, as if refolyed 
«• to give away to others what we ourfelves 
*^ neither knew,- nor would peaceably enjoy, ^ 
^* we pomniitfted the care of our liberty, 
*' fometiqies to King. Robert^ and at others 
«^ to his brother, and at length to the Duke 
*^ of Athens j ijever fettling nor rafting; in 
^^ any kind of Government, as not knowing 
f* either how %q enjoy liberty, or fupport 
*^ fervitude/- {a) 

^ The Bngliih ConiUtutidn has prevented 
the poflibility of misfortunes of this kind. 
Not only, by diminiihing the power, or rather 
the adtual exercife of the power,- of the peo- 



MMtaMHH^MkiMi^ 



(tf ) See the Hiftory of Flbrcnce, by Machiavcl, L. Ill* 
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pie, (a) and making them lliare in the 
Legiflature only^ by their reprefentatives; 
the irrcfiftible violence has been avoided of 
thofe numerous and general AfTemblies, 
which, on whatever fide they throw their 
weight, bear down every thing. Befides, 
as the power of the people, when they have 
any power and know how to ufe it, is at all 
times^ really formidable, the Conftitution has 
fet a counterpoife to it ; and the Royal autho^ 
rity is this counterpoife. 

In order to render it equal to fuch a tafk, 
the Conftitution has, in the firft place, con- 
ferred on the King, as we have feen before, 
the exclufive prerogative of calling and dif- 
mifling the legiflative Bodies, and of putting 
a negative on their refolutions. 

Secondly, it has alfo placed on the fide of 
the King the whole Executive power in the 
Nation. 



(a) We (hall fee in the fequel, that this diminution of 
the exercife of the power of the people, has been attended 
with a great incr eafe of their liberty. 

Aa 
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Laftly, in OTdcr to cfFe6t ftill nearer an equi- 
librium, the Conftitution has irtvefted the Man 
whom it has made the folc Head of the State, 
with all the pcrfonal privileges, all the pomp, 
all the majefty, of which human dignities 
are capable • In the language of the law, 
the Kiilg is Sovereign Lordj and the people are 
his fubjeflis ;— -he is uhivcrfal proprietor of the 
whole Kingdom; — ^he beftows all the digni- 
ties and places ; — and he is not to be addrefled 
but with the expreffions and outward cere- 
mony of almoft oriental humility. Beiides, 
his perfqn is facred aiid inviolable; and any 
f ttempt whatfoever againfl it, is, in the eye 
of the law, a crime equal to that of an 
attack againft the whole State. 

In a word, fince to have too exa<5lly com- 
pleated the equilibrium between the power of 
the People, and that of che Crown, would 
have been to facrifice the end to the means, 
that is, to have endangered liberty with a 
view to ftrengthen the Government, the defi- 
ciency which ought to remain on the fide *of 
the latter, has at leaft been in appearance 
njade up, by conferring on ♦the King all that 
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fort of ftrength th»t may refult from the 
opinion and reverence of the people 1 and 
amidft the agitations which are the unavoida- 
ble . attendants of liberty, the Royal power, 
like an anchor which relifts . both by its 
weight and the depth of its hold, infures a 
falutary fteadinefs to the veflel of the State. 

The greatnefs of the prerogative of the 
King, hy its thus procuring a great degree 
of ftability to the State in general, has much 
leffcncd the poffibility of the evils we have 
deicribed before ; it has even totally prevented 
them, by rendering it impoflible for any Ci- 
tizen ever to rife to any dangerous greatnefs. 

. And to begin with an advantage by which 
the people eafily fufFer themfelves to be in« 
fluenced, I mean that of birth, it is impoffible 
for it ever to produce in England e£Fe£ts in 
any degree dangerous: for though there are 
Lords who, befidcs their wealth, may alfo 
boaft of an illuftrious defcent, yet that ad^ 
vantage, being expofed to a continual compa- 
rifon with the fplendor of the Throne, dwindles 
almoil to nothing; and in the gradation 
univcrfally received of dignities alid titles, that 

•A a 2 
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of Sovereign Prince . and King places him 
who is invefted with it, out of all degree of 
proportion. 

The ceremonial of the Court of England 
is even formed upon that principle; thofe 
perfons who are related to the King, have the 
title of Princes of the blood, and, in that 
quality, an undifputed pre-eminence over all 
other perfons. {a) Nay, the firft Men in the 
Nation think it an honourable diftihdiion to 
themfelves to hold the different menial offices 
in his Houfehold. If we therefore were 
to fet afide the extenfive and real power of 
the King, as well as the numerous means he 
poflefTes of fatisfying the ambition and hopes 
of individuals, and were to coniider only the 
Majefty of his title, and that ftrength, founded 
on public opinion, which refults from it, wc 
fhould find th^t advantage fo confiderable, that 
to attempt to enter into a competition with 
it, with the bare advantage of high birth^ 



{a) This, by Stat, of the 3d of Hen. VIII. extends to 
the fons, grandfons, brothers, uncles, and nephcws^^ the 
reigning King. 
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'wliich itfelf has no other foundation than 
public opinion, and that too in a very fubor^ 
dinate degree, would be an attempt compleatly 
extravagant. 

If this difference is fo great as * to be tho- 
roughly fubmitted to, even by thofe perfons 
whofe fituation might incline them to dis- 
own it, much more does it influence the minds 
of the people. And if, notwithftanding the 
value vsrhich every Englifliman ought to put 
upon himfelf as a Man, and a free Man, there 
were any whofe eyes are fo tender as to be 
dazzled by the appearance and the arms of 
a Lord, they would be totally blinded when 
they came to turn them towards Royal 
Majefty. 

The only Man therefore, who, to thofe who 
are unacquainted with the Government o£ 
England, might appear in a condition to put 
the Government in danger, would be a Man 
who, by the greatnefs of his abilities, and 
public fervices, had acquired m a high de- 
gree the love of the people, and obtaintt* . a 
great influence in the Houfc of Com- 
mons. 
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i But how great foever this enthufiafm of 
l^e public may be, barren applaufe is the 
only fruit which he whom. they favour can 
cxpeft from it. He can hope neither for a 
Pi<9:atorfhip, nor a Confulfliip, nor in general 
for any power under ^he fhelter of which 
he may at. once fafely unmaik that ambition 
•with which we might fuppofe him to have been 
Stftuated ; or, if we fuppofe him to have been 
hitherto free from any, grow infenfibly corrupt. 
The only door which the Conftitution leaves 
open to his ambition, of whatever kind it 
may be, is a place in the adminiftration during 
the pleafure of the King. If, by the conti- 
nuance of his ferV^ices, and the prefervation 
of his influence, he becomes able to aim 
ftill higher, the only door which again opens 
to him, is that of the Houfe of Lords. 

But this advance of the favourite of the 
people towards the eflablifhment of his . great- 
nefs, is at the fame time a great flep towards 
the lofs of that power which might render 
him formidable. 

In the firft place, the people ieeing that 
he is become much lefs dependant on 
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favour, begin, from that very moment, ta 
leflen their attachment to him. Seeing hirn 
moreover diftinguiflied by privileges which 
are the objeft of their jealoufy, I mean their 
political * jealoufy, and member of a body,^ 
whofe interefts are frequently oppofite to 
theirs, they immediately conclude, that this 
great and new dignity cannot have been ac- 
quired but through a fecret agreement to 
betray them. Their favourite, thus fuddenly 
transformed, is going, they entertain no doubt, 
to adopt a conduA intirely oppofite to that 
which hitherto has been the caufe of his ad- 
vancement and high reputation, and in the 
compafs of a few hours, compleatly renounce 
thofe principles which he has fo long and fo 
loudly profeiTed. In this certainly the people 
are miftaken ; but yet they would not be wrong, 
if they feared that a zeal hitherto fowarm, 
fo conftant, I will even add, fo fincere, 
when it concurred with his private intereft^ 
would, by being thenceforth often in bppo- 
iition to it, be gradually much abated. 

Nor is this all ; the favourite of the people 
does noi even find in his new-acquired dig- 
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nity, all the incrcafc of grcatnefs and eclat, 
that might at firft be imagined. 

Hitherto he was, it is true, only a private 
individual; but then he was the objed: in 
which the whole Nation interefted themfelves ; 
his adlions and difcourfcs were fet forth in 
all the public prints; and he every where 
met with applaufe and acclamation. 

All thefe tokens of public favour are, I 
know, fometimes acquired very lightly; but 
they never laft long, whatever people may 
fay, unlefs real fervices are performed. Now, 
the title of Benefaftor of the Nation, when 
deferved, and univerfally beftowed, is certainly 
-a very fine title, and which does nowifc 
require the afliftance of outward pomp to fet 
it off. Befides, though he was only a Mem- 
ber of the inferior body of the Legiflaturc, 
we muft obferve, he was the firft; and the word 
firft is always a word of very great mo- 
ment. 

But now that he is made a Lord, all his great- 
nefs, which hitherto was indeterminate, be- 
comes defined.^By granting him privileges efta- 
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blifhed and fixed by known kws^ that uncfr« 
tainty is taken from his luflre which is {o 
precious in thofe things < .which, depend - on 
imagination ; and his price falls^ Juft becauft: 
it is afcertained. 

Befides, he i$ a Lord ; but then there are fe- 
veral Men who pofTefs but fmall abilities, and 
few eitimaSle qualifications, who alfo are 
Lords : his lot is^ neverthelefs, to fit among 
them : the law places him exactly on the fame 
level with them ; and all that is real in his 
greatnefs, is thus loft in a crowd of digoi-. 
ties, hereditary apd convpijtional. 

And thefe are not tne only lofles whidi 
the favourite of the people has tp fuffcr. lai* 
dependajitly of thofe great changes which h« 
defcries at a diftance, he feels around him 
alterations no lefs vifible, and Aill more 
painful. 

Seated formerly in the Aflembly of the Repre- 
fentatives of the People, his talents and continual 
fuccefs had foen raifed him above the level of 
his fellow Members ; and, carried on by thf 
vivacity and warmth of the public favour, thofe 
who migJjt have be?n tempted to fet up a^ 

Bb 
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ki% eompetitorfty were redubed to filendre, or 
^Vcn .bccahie his fuJ>porfcer$; 

Admitted n6Witito'^h AflcmWy of perfons 
inrcftcd' with' a perpetual and hereditaty title, 
he finds Men hitherto his fuperiorsy-^^Men 
who fce^ with a jeaioils q^e the fuperior talehts 
df the &fffrid ^avus ; and who are firinly rlfbhtd^ 
that after having been the leading Man in the 
Houfe of Goiiimons, he fhall not bedii 
firft in theirs. 

in ,a word, the fuccefles of the favoliritc of 
• fhe peoplfe were brilliAnt, and even formidal)fc ; 
but the Conftitution, rn the very ffewiatd 
it prepares for him, rhakres him find a kind of 
Grtracifm. His advances were fudden, anti his 
edutfe rapid; he Was,. if yon.plcafe^ like i 
toriient ready to bear down ewry ' thing be^»t 
it 5 but then this torrent is compelled, by the 
general arrangement of things, finally to throw 
itfelf into a vail refcrvoir, where it mingles, 
and lofes 'its direction and force. 

I know it may be faid, that, ifi bvdtt tA 

avoid the fatal ffep which is to dopriue hdm 

bf fo many advantages, the "fevmirite :6E tic 

people ought to refufe the new dignity wiiicli 

. is offered* to him, and wait for more important 



OF ENGLAND.- tBy 

facceifts from his eloquence in the Houfeof 
Commons, and. his influence over the people. - 

But thofe who give him this counfbl, have 
not fufficicfntly ex^amined it. Without donbti 
fherp ape Men in England, who in their- pre* 
fpnt purfiiic of a projed: which they think 
ei^ntial to the pubiu: good, wcoild be capuhle 
€>f f^ti&n$ fQf ia while a place which would 
4?pnx^ . th^ir virtue of opportunities of exerts 
ing. it&lf| or mi^t more or leis endang^ 
Hu Kftt W9e to him who would pedift in 
(o^h s Tef)}f4f with my pornicious defign I 
an4 who, in. ft Goycrnment whcm liberty is 
pf^^iMhpA on fi) foJid and lextenfive a .ba^s^ 
7Y9wid. '9^be xh^ people belieft^e that their £ite 
^fMAiis «i the perfevering virtiULC of a finglc 
Cit)b:^^n. His ambitious viewg, \^ng at I^ft 
diicpiwrcd, (nor couid it be long before they 
were fo) his ,obflinate refblution fo' move' out 
of iii» Qtimwy courfe of things, would in:* 
dicate alms, on his part, of fuch an extra- 
prfli^^-H^Xure^ t^ >11 :J^ yj»tgy?f, who 
. have '4M*y regard for their Coiintry, would 
inftantl^ rife up fromjajl parts to oppofe hini.; 
and he inttft £^, XMeerwhelmed with fo much 
•' - ' : 3b 2' 



iK THE CONSTITUTION 

I 

ridicule, that it would be better ^ for him to 
fall from the Tarpeian rock, (a) 

• In fine, even though we were to fuppofe, 
that the new Lord might, after bis exalta* 
tion, have preferved all his intereil with the 
people, or, what, would be lib lefs dijfficult, 
that any Lord whatever could, by dint of his 
wealth and high birth, rival the iplendor of 
die Crown itfelf, all theie advantages, how 
great foever we may fuppofe them, as they 
would not be abk of themfelves to confer on 
him the lead executive authority, muft for 
eveir remain mere ihowy unfubftaatial advan-> 
tages. Finding all the adive powers in the 
State confintd in that very feat of power, 
lyhich we fuppofe him inclined to attack, 

4HBHHIIiHlHMHHiiHHMiHHMHHIi^lHiHBHHHHHHHHMMI^HBHHBHiVMMB^IHHVHHHBBBBHHBBHIiBliHHHB^H^IB 

(a) The Reader will perhaps obje£t, that no Man in Eng- 
land can poffibly entertain fuch yitwn asthofelbavefuppofal 
here : this is precifely what I intended to prove. The ^flen- 
tial advantaigebf the Englilh Government above all tbofethat 
have been cMed/ree^ and which in faA were but appvently 
{o, is, that no perfon in England can entertain fo much as 
a thought of his ever rifing to the level x>f the Power 
(:harged with the execution of the Laws. All Men in the 
State, whatever may be their fank, wealth, Or influence, are 
thoroughly convinced, that they fhUl (in reality as well as in 
name) continue for ever to be Subje^fs ; and are thus com- 
pelled really to love, to defend, and to promote thofe hw» 
which fecure the liberty of the Subje<%. This obfervatiaa 
will be more amply iimrod upon aftemt^rds. 
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and there fecured by the raoft formidable pro- 
vifions, his influence muil always evaporate 
in inciFedual words ; and after having advanced 
himfelf, as we fuppofe, to the very foot of the 
Throne, finding no branch of independant 
power which he might appropriate to himfelli 
and thus give at laft a reality to his politics^ 
importance, he would foon fee it, however 
great it might have at firft appeared, decline 
and die away. 

God forbid, however, thgt I fliould mean 
that the people of England are fo fatally tied 
down to ina£tioft, by the nature of their 
Government, that they cannot, in times of 
oppreffion, finds means of appointing a Leader. 
No i I only meant to fay, that the laws of Eng^ 
land open no door to thofe accumulations of 
power, which have been the ruin of fo many 
Republics : that they offer to the ambitious no 
poilible means of taking advantage of the inad<* 
vertencc, cm: even the gratitude, of the People, 
to mali:e themfelves their Tyrants : and that the 
public power, of which the King h^s been made 
the exclufive depofitary, muft remain unfhafcen 
in his hands, as long as things continue to keep 
.in their legal order, which, it may be obferved^ 
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U a toaO: Arcng induc^nent to him con? 
'ABmij to mAwmiiT to nsuntain it. (a) 



p»»i»%p»*ii"**^^pp^"*f^^T^*nTW!""*^^^'"i^^^ 



^ (tf) ThoT are feveral tvc^> in the Engliih Hiftory, 
which put in a very ftrong light this ideaof the ftability which 
4ikef9m%f of ft Crown oan gi^ to a St^e. 

Tde ^rft ifi the faolity with which the great Duke of 
Marlbprougb} and his party at bonje, were removed from 
their fevexal employments, llannibal, in circumftances nearly 
4mtbr^ b^d (rofitioucd the war> a^iiyft. tbt w^U of the Senate 
pf Qartbage : C.9&r b<id done the fame in Gaut ; and when at 
laft his commiiBon was exprefsly required from him, he 
inarched his army to Rome, and eftablifbed a military d«f- 
potifm. .But the Duke, .though furrot^ided, as well as (hofe 
Generals, by a viftorious aftny, and by Allies in conjunc- 
f|Q9 with w^oiii jie ihigid fym^ Ota fiipb a fucce&ful w^^ ^4 
not even hefitate to deliver up his commiffion« He knew that 
^ his folditrs were infuperaMy prepofi'efled in favour, of 
Aat i^ower againfl: Avbich be ptift have reyo}^ : i^. koev 
th^t the^aoie pr^ppfTcfllpns w^re deeply rootj^d in the minds 
of die whol&Kation, and that every thing among them con- 
C^Kred to fu-pport cbat iame Power: be knew that ^he^ very 
llj^ur^ of the clai^is he mufl tben have fet up, woi^ld in- 
ftantly have made all his Officers and Captains turn them. 
fdves againft him, and, in fhort, that in an enterprise of that 
«itMie» ttt arm x>f the fc^ be h^ ^<> repifs, wfis thp fmalleft 
of the obftades he would have to encounter. 

The other event I fhall mention here, is that of the Revo- 
liitiofi «fi6S9. f f j:he fpleadour and loDg£ftjd3li|[hed.ppweir 
of 41 Cjrown b^ n^t beforehand prevented the people froin 
accuftoming themfelvcs to fix their eyes on fome particular 
Cttisens, and in g<^neral had -net prevented -at) Men in the 
$iale from atitaiiung ^ny .confid^abl^ .d.eg4ie;e vpf power and 
greatnefs, the expulfion of James might have been followed 
by events fimilar to thofe which took place at Rome after 
tt»JfachofC«faf. CHAP-; 
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CHAPTER 11.^ 

^be SubjeSt concluded. — 7^^ Executive power is^ 
more eajily confined when it £r one. 

ONE other grttat advintage, itki whktf 
one wotiid not ac fi^ft djipea:) in- diM 
««//)r of the {>ublic power ift £Agland>«^*4ti 
tfajfi tinioh, and) if I Md>^ ib expfefs mjfelf« 
ifi ^(t^ «^>d€«iTation> lof ill ^e briiliche^ <^ 
th& Exei^tiv^ ^a^otity, is the gre^tet facility: 
it ii^^ds of ttftfaiaiTig it. 

lA idfbfe States wKene the execution (^ the 
kWs ^t« ikitnifted to ^veral dil^rent hands, 
ianfl «6 d«€k with dittttent titlfts aftd ptt^ro^ 
gativos, ftclk divifion, a!*i the chiingeablcftefi 
of flMofiires whkh UMiil lie the CM^ueaoe 
of k> co&ftantly^ l|J4f^ .. the mie cauie of the 
*^s ^«f Ihfc Stfetc? 4mi ift the endlef^ flttdtua^ 
jtioB. of thinga, ao political principles have 
tiOi^ to ^fettle among the people, ^nd public 
misfortunes happen, wil!hbut ever leaving 
hehiiid diem any uiefti^l le£Ebdi. 
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Sometimes military Tribunes, and at 6thers> 
Confiils, bear an abfolute fway ; — fometimes 
^tricians ufurp every thing, and at others^ 
tho^ who then are called Nobles ; (tf)— ibme- 
times the. people zx^ oppreiTed by Decemvirs, 
And at others, by Didators. 

Tyranny, in fuch States, does not always 
beat down the fences that are fet around it; 
but it leaps over them. When men think it 
confined to one place, it ftarts up again in 
another ; — ^it does not mock the efforts of the 
People becaufe it is invincible, Init becauie it 
is unknown 5— -feized by the arm of a Her- 
cules, it efcapes with the changes of a Proteus. 

But the indivifibility of the Public power in 
England, has conftantly kept the views and 
e^rts of the People directed to one and the 
fame objed ; and the permanence o£ that Power 






(«) The capacity of being admitted to all places of puUie 
truil, at laft gained by the. Plebeians, having rendered vain 
the old diftindion between them and the Patricians, a coali- 
tion was then efFe£fced between the great Plebeians, or Com* 
montrs, who get Into thofe places, apd the ancient Patri* 
^lans ; thence a new Clafs of Men arofe, who were called 
KohiUs aind NoUlitas. Thefe are the words by which Livy, 
after that period, cojtftantly diftinguiihes thofe Men and &* 
milies who were at the head of the State, 
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has alfo given a permantoce and 4 regularity 
to the precautions they haye- taken to-re- 
ftrain it* ' - 

Conftantly turned towards that ancient for- 
trefs, the Royal power, they have made it, for 
(even centuries, the. objedt of their fear; 
with a watchful jealoufy they have confidered 
all its parts-T-they have obfefVe4 all its, out- 
lets — ^they have evep pierced the earth to 
explore its fecret avenues, and fubterraneous 
wprfes. * •. ' • •..♦.• • • ,' 

• - - « • 

United in their vicfws \yf the greatnefs of 
the danger^ they regularly formed their attacks. 
They eftabliflieid their wcJrfcs, firft at a diftanbe; 
then brought them fuctefflvely' liaiH^r rCyiiid, 
io,iho£t, rai&d none but wlabat^^JDEed^lwwards 
as a foundation or fupport to othjers. 

After. Magna Charta wras efla]blifhed,..f9rty 
fuccefliv6..coii£rfnations-.ftrerigth^9d>,it. > The 
Aa called f&'i Petition' of "Ri'gJIk, '^hd that 
paffed 19 the fixteenth year of Charles the Firft, 
afterwards followed : fome years after, the Ha- 
heas Corpus A5eH^4?«ftaEaiflicdV/ and the Bill of 
Rights made at length its appearance. In fine, 
whatever the circumftances may have been, they 

Cc 
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dways tudf in their efi(»tS| that iiiefHmable 
advantage of knowing wi)& dertainty die g^ieral 
fe&t of the evils they had to defend ihetn* 
idves againfti and each calamity^ each par- 
tidular eruptioh/ by its pointing out ferae 
weak place, has ever gained a new bulwark 
Co liberty. 

To &y all in three wotxl^, the Execmive 
power in England is formidable i but then it 
16 for ever die fame: its re£>urces are vaft, 

m 

but their nature is at length known : it has 
been made the indivifible and unalkntfUe at^ 
tribute of one perfon alone; but th«i all 
others^ of whatever rank or dc^ee, become 
really interefted to , toniine it. (a) 



(a) This laft advantage pf the gfcatneft and ladivifibililjr 
of tiK Executive power, viz. the obligatioii it lays upon the 
gifateft Men in the State, fincerely to unite in a common caufe 
with the people, will be moie amply dUcnfled^ heoeaficri 
when a taut particular compariiiDai between the Ei^iih 
Government and the Republican form, (hall be offered to 
theReader# 
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CHAP. Ill, 

ji fecond Peculiarity. -^T^'be Dhifion of the Le^ 

gijlative Power. 

THE fecond peculiarity which England^ 
w an undivided State and a free State, 
exhil»t$ in its Conftitutions is the diviiion of 
ita Legifiatufe. But, in order to make the 
reader nwre lenfible of the advantages of this 
divifioHf it is iiecefikry to defire him to attend 
to the following confiderations* 

It is, without doubt, abiolutely necefiary, 
for fecuring the Conftitntion of a State, to 
reftrain the Executive power; but it is ftill 
more neceifary to reftrain the Legtflative, 
What iJhe former can only do by fucceflive 
fteps (I mean iubvert the laws) arid through a 
longer or fhorter train of enterprizes, the latter 
docs in a n^oment. As its will alone can give 
being to the \i?fHi^ its will alone can alfo 
annihilate them; aod^ if I may be permitted 
the expreffipn,--^th^ I^giilative power can 
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change the Conftitution, as God created the 
fight.' . 

In order therefore to infure ftability to the 
Conftitution of- a State, it li indifpcnfably 
ncceffary to reftrain the- Legiflative authority. 
But here we muft obferve a difference between 
the Legiflative and the Executive powers : the 
latter may be cohfined/ and even is the more 
eafily fo, when undivided: the Legiflative, 
on the contrary, in order to its being re- 
trained, fhould abfolutely be divided. For, 
whatever laws it may make for reftrdning 
itfelf, they never can be, relatively to - it, any 
thing more than iimple refolutions : — ^as thofe 
bars which, it might; er«d: to flop its own mo- 
tions, muft then be within it> and reft upon, 
it, they can be no bars. In a word, the lame 
kind of impoffibility is found, to fix the Le- 
giflative power, when it is one, wb^h Ar- 
chimedes objcfted againft his- movwg the 
Earth. 

And fuch a divifion of the Legiflature not 
only renders it poflible for it*tb be reftrained, 
fince each of thofe parts, * into which it is 
divided, can then ferve as a bar to the too- 
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tions of the others ; but it even makes it to 
be actually reftrairied. If it has been divided 
into two parts, it is probable that they will 
hot in all cafes unite, either for doings or for 
iifidoifig i—ii it has been divided into three, 
parts, the chance that no changes will be 
made, is thereby greatly increafed. 

* • 

Nay more ; as a kind of point of honour 
will naturally take place between thofe dif- 
ferent parts of the Legiflature, they will thus 
be led to make to each other only fuch pro- 
pofitions as will at' leftft be plaufible; and 
all very prejudicial changes will thus b6 pre- 
vented, as it were, before their birth. 

if the Legiflative and Executive powers differ 
fo greatly with regard to the neccffity of 
their being divided in order to their being 
reftrained, they differ no lefs with regard to 
the other confequences arifing from fiich di- 
villon. 

The divifion of the Executive power ne- 

■ 

ceffarily introduces adtual oppofitions, even 
violent ones, between the different parts into 
whicii it has been divided; a*nd that part 
which in the iflue fucceeds to abforb, and 



iff- THE CONSTITUTION 

umtse in it&lf^ all the others^ immediately &ts^ 
it6Af above the laws. But thofe oppofitions 
vntdch take plac^ and which the public good 
i^uire$ ihould fake place^ between the difierent 
pfVtt, of the Legiilature^ never are any diing 
more than c^pofitions between coritrary opi^ 
liions and intentions; all is trai^iaded in 
the regions of the underftanding ; and the 
only contention that arifes is wholly carried on 
with thofe inofFeniivf? weapons^, aflents and 
diffentSj ayes and noes. 

\.Befides« whon one of thoie parts of dicLe* 
giflature.is fo fucce^fu^ as to eqga^ ^e odiers 
to adopt .its propolitipnit ^e refult is^ that a law 
takes place which has in it a ^reat probability 
of being good: — when it cpme^ be defeated^ 
Vid fees its proportion fall, the ^orfl: that 
can refult from it is,' diat a law i^ pot made 
at that time j and the lofs which the State 
fuiFers thereby, reaches no farther than the 
temporary fetting afide of fome more or lefs 
ufcful fpeculation, 

In a word, the refult of ^ divifion of the Ex- 
ecutive power, is either a more or lefs- fjpeedy 
cftablifhment of the right (^ the firongefty or 
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a coj^tinii^ flate clf war : (i?)-— that <^ a divi^ 
(ion of the Legiflativc power> is either trutii, 
or geiieral tranquillity. 

The following maxim will thereforfe be 
admitted. That the laws of a State may be per- 
manent^ it is requifitc that the Legiilative power 
fhould be divided : — that they may have weight, 
and continue in force^.it is neceHary that the 
Executive power (hould be one. 

If the reader conceived any doubt as to the 
truth of the above obfervations, he need only 
caft his eyes on the hiftory of the proceedings 
of the Engliih Legiilature down to our times, 
to find a proof of them. He would be 
furprifed to fee how little variation there ha« 

been in the laws of^ this country, efpecially 

« 

in the whole courfe of the laft century, 
though, it is moft important to obferve, the 



{a) Every one knpws the freq^ient boftilities xhM took 
place between the Roman Senate and the Tribunes. la 
Sweden there have been continual contentions between the 
King and the Senate, in which they have overpowered each 
ether, by turns. And in England, when die Executive 
power became double, ' by the King allowing the PaHia- 
menttoltave a perpetual and independent -exfftence, a oivfl 
war immediately followed. 
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Legiilature has been,, as it were, in a continual 

ftate of adtion, and^ no difpafiionate Man will 

deny, has continually promoted the public good. 

l^ay, if we^ except the Aft pafled under Wil- 

liam III. by which it had been enafted, that 

Parliaments fhould lit no longer than three 

years, and which was repealed , by a fubfequent 

Aftj under George I. which allowed them to fit 

for feven years, we fliall not find that any 

law, which can really be called Co/ifliityttional, 

and which has been ena<fled firice the Rcftora- 

tion, has been chariged afterwards. 
« ■ . . • • ■ 

Now, if we compare fuch a conftancy v/ith 

the continual fubverfions of the legiflations of 

* ' r ■■■• 

fome ancient Republics, with the' imprudence 
of fome of the laws paflfed in their aflem- 
blies, {a) arid with the fi:ill greater inconfi- 
deratenefs with which they fome times repealed , 
the moft falutary laws, as it Were, the day 
after they had "been ena^ed^— if 'we call to 
mind the extraordinary means to which the 



{a) The Athenians, among other Jaws, had eha<^ed pxie 
to forbid applying a certain part of the public revenues to any 
' other, ufe, but to the expences of the Theatres and public 
Shows, ... 



OF ENGLAND; aot 

Legiflature of thofe Republics, at times fen- 
fible liow its very power was prejtidicial to 
the State, was obliged to .have recburfe, in 
order, if ppffible, to tie its own hand?, {a) we 
Ihall remain convinced . of the great advantages 
which attend the conftitution of the Englifh 
Legiflature. (i) 

Nor has this divifion of the Englifli Legifla- 
ture been attended (which is indeed a very for- 
tunate circumftance) by any adual diyifion of 
the Nation: each eonftituent part of it pof- 
fefles ftrength fuificient to infure refpe<3: to its 
refol«itions, yet no real diviifipa has been 



mmmmtmF^fimmm^erm^ 



(a) In fome Ancient Republics, when the Legiflature 
wiihed Co render 3 cjcrtain law pef^nan^t, znd at the faniQ 
time miftrufted their own future wifdom, they added a claufe 
to it, which made it death to propofe the teveeation of it. 
Thofe who afterwards thought fuch revocation necelVary to 
the public welfare, relying on the mercy of the People, ap- 
peared in the public Aficmb^y with a halter about their 
neclcs. 

{h) We fhall fee in the fequel, tha,t the true caufe of the 
equability and wifdom, of the operations of the Englifh Le- 
giflature, is the oppofition that happily takes place between 
the dii£ere^t views and intercfts of the feyeral bodies that 
compofe it 3 ^ coafideration this, without which all politica:! 
inqvirie^ ace no more than airy fpeculacions, and which is 
the only one that can lead to any ufeful practical conclufions. 

Dd 
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made of the forces of the State. Only, a 
greater proportional fhare of all that may 
attrad: the reverence of the people, has been 
allotted to thofe parts of the Legiflature, which 
could hot pofTefs their confidence, but in a leis 

» 

degree than the others ; and the inequalities in 
point of real ftrength between them, have been 
made up by the magic of dignity. 

Thus the King, who alone forn)is one part 
of the Legiflature, has on his fide the ma- 
jefty of the kingly title: the two Houfes 
are, in appeararicp, no more than Councils 
intirely dependant oh him ; they arc bound to 
follow his perfon; .they only. meet, as it feems, 
to advife him ; and never addrefs him but in the 
moft folemn> and refpeftful manner, {a) 



(a) It is for want of having duly confidereJ this fubjeft, 
that Mr. RoufTcau exclaims, fomewhere, againft thofe vi^ho, 
when they fpeak of the General Eftates of France, ** dare 
** call the people, the third Eftate." At Rome, where all 
the order we mention here was inVerted;— where the yii/r« 
were laid down at the feet of the People ; — and where the Tri- 
bunes, whofe fun£lion, like that of the King of England, 
was to oppofe the eftablifhmenc of new laws, were only a 
fubordinate kind of Magiftracy, many diforders follovired« 
In Sweden, and in Scotland, (before the union) faults 
of another kind prevailed: in the former kingdom, for 
inftance, an overgrown body of two thoufand Nobles fre- 
quently over-ruled both King and People. 
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But as the Nobles, who form the fecohd 
order of the Legiflature, bear, both in point 
of real weight and numbers, no proportion 
to the body of the People, they have received 
as a compenfation, the advantage of perfonal 
honours, and of an hereditary title, {a) 

Befides, the eftabliflied ceremonial gives to 
:their Affembly a great pre-eminence over that 
of the Reprefentatives of the People. They 
are the upper Houfe, and thefe are the lower 
Houfe* They are in a more efpecial manner 
confidered as the King's Council, and it i§ 
in the place where they affemble that his 
Throne is placed. 

When the King comes to the Parliament, the 
Commons are fent for, and make their appear- 
ance at the bar of the Houfe of Lords. It 
is moreover before the Lords, as before their 
Judges, th^t the Commons bring their im-- 

pcachments. When, after pafling a bill in 

« 

their own Houfe, they fend it to the Lords, 

(a) The Lords have, among other perfonal privileges, that 
of being free from arreft in civil matters j they may demand 
an audience from the King j when they fit in judgment, they 
dp' not give their verdiS upon their oath, but upon their 
honour^ &c. 

Dd a 
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t6deitre their concurrence, they always order 
a number of their own Members to accompany 
it ; {a) whereas the Lords fend down their 
bills to them^ only by fome of the Affiftants 
of their Houfe. (^) When the nature of the 
alterations which one of the two Houfes de-» 
fires to rtilke in a bill fent to it by th6 other, 
renders a conference between them neceffary, 
the Deputies of the Comihons, to the Com* 
mittee which is then formed of Members of 
both Houfes, are to remain uncovered. Laftly^, 
thofe bills which (in which ever of the two 
Houfes they have originated) have been agreed 
to by both, muft be depofited in the Houfe 
of Lords, there to remain till the Royal plea-* 
fure is known. 

Befides, the Lords are Members of the Legif- 
lature by virtue of a right inherent to their per-^ 



Maaiiii*k 



{a) Th6 Speaker of the Houfe of Lords muft come doWn 
from his wool pack to receive the bills which the Members 
of the Commons bring to their Houfe. 

{h) The twelve Judges, and the Mafters of Chancery. 
There is alfo a ceremonial eftablifhed with regard to the 
manner, and marks of refpe^, with which thofe two of 
them, who are ^eiit with a bill to the CommbUs^ are to 
deliver it. 



OF ENGLAND. aoj 

fons> and they are fuppofed to fit in Parlian>eAt 
on their own account^ and for the fupport <jf 
their own intereih« In confequence of this 
they have the privilege of giving their votes by 
proxies I [a) and, when any of them diffent from 
the refolutions of their Houfe, they may enter 
a proteft againfl them^ containing the reafons 
of their diflent. In a word, this part of the 
Le^iflature, being deftined frequently to balance 
the power of the people, what it could not 
receive in real ftrength, it has received in oau 
ward fplendor and gfeatnefs ; fo that, when it 
cannot refift by its weight, it overawes by 
its bulk. 

In fine, as thofe various prerogatives by 
which the component parts of the Legiflature 
are thus made to balance each other, are all . 
intimately connedled with the State, and flourifli 
and fade away according to the viciflitudes * 
of public profperity and adverfity, whatever 
particular oppofitions may take place among 
thofe parts, there never can arife any, when 



{a) The Commons have not that privilege, becaufe they 
are themfelves proxies for the People. — See Coke's Inft. iv. 
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the general welfare is really in queftion. 
And AVhen, to refolve the doubts that jtnay 
arife in political ipeculations of this kind, 
we caft our eyes on the debates of the two 
Houfes for a long fueceffion of years, and fee 
ihe nature of the laws which have been pro- 
pofed, both thofe which have pafled, and thofe 
which have been rejedied, as well as of the 
arguments that have been urged on both fides, 
we flxall remain convinced of the goodnefs of 
the principles on which the EngliA Legif- 
lature is formed. 
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CHAPTER IV. 

A third Advantage peculiar to the Englijb 
Government. The Power of propqfing Laws^ 
lodged in the Hands of the People. 

A Third circumftancc- which I propofe to 
fhow to be peculiar to the Englifli 
Government, is the manner in which the 
offices of the three component parts of the 
Legiflature have been divided among them, 
and regulated. 

If the Reader will be pleafed to obferve, 
he .will find, that in moft of the ancient 
free States, the fliare of the People in the 
bufinefs of Legiflation, was to approve, or 
rejedl, the propofitions which were made to 
them, and to give the final fandtion to the 
laws. The fundtion of thofe perfons, or in 
general thofe Bodies, who were intrufted with 
the Executive power, was to prepare and- frame 
the Laws, and then to propofe them to the 
People : and, in a i word, they pofTeflcd that 
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branch of the Legiflative power which may be 
called the initiative, that is, the prerogative of 
putting that power in adtion. {a) 

This initiative, or exclufivc right of pro- 
pofing, in Legiflative alTemblies, exclufively 
attributeid to the Magiftrates, is indeed very 
ufeful, and perhaps ev^en necefTary, in States 
of a republican form, for giving a permanence 
to the laws, as well as for preventing the 



{a) This power of previoufly confidering and approving' 
fuch laws as were afterti^rds to be propounded to the People, 
was^ in the firft times of the Roman Republic, conftajitly 
cxercifed by the Senate : laws were ^ made, Populi jvjfu, ex 
au€loritaU Senaius. Even in cafes of eledtiions, the previoua 
approbation* and auff^ritas 9f the Senate, with regsprd to 
thgfe perfons who were offered to the fuffrages of the People, 
was required, Turn ertim n^i gi'^ebat is magifiratum. fw/ cepe^ 
rat, ft Paired au^$res n^ er^uttJiUii, Cic. pr. Plancio,;3. 

At Venice the Senate alfo exercijfes a power of the fame 
kind, with regard to the Grand GouncUj or AflcmHy of the 
Nobles^ io the canton of Bern, all propofitions raiift be 
di&uiTed in the little Council, which is compofed of twenty- 
feven Members, before they are laid before the Council of 
the two hundred, in whom reftdes the fovcrcignty of Ae - 
whole Canton. And in GjCi^eva, the law is, " Aat nothing 
'* (hall he treated in the General Council^ or Aflcmbly of the 
" pitizens, which has not been previoufly treated and ap- 
" |»-oved In the Council of -the' two hundred -^ and that 
*• nothing (hall be treated in the two hundred^ which has not 
** been previoufly treated and approved in the Council of the 
*• twenty -five."* 
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diforders aftd ftrugglcs for power, wc have 
mentioned before; but upon examination wc 
(hall find this expedient attended with incon- 
veniences no lefs than the evils it is. meant 
to remedy. 

Thofe Magiftratcs, or Bodies, at firft indeed 
apply frequently to the Legiflature for obtain- 
ing fuch branches of power as they dare not 
of themfelves aflume, or for removing fuch 
obftacles to their growing authority as they 
do not yet think it fafe for them peremptorily 
to fct afide. But when their authority has 
at laft gained a fufficient degree of extent 
and ilability, . as farther manifeilations of 
the will of the . Legiflative power . could 
then only create obftruftions^ to the excrcile 
of it, they begin to confider .thia Legiflafivc 
power as an enemy whom . they mult take 
great care never to roiife. They* coiifequently 
convene the Ai&mbly as feldom.as they .can* 
When they do it, they carefully avoid pro- 
pofing any thing favourable to >public liberty. 
Soon they even . intircly ceafc to convene^ the 
Affembly .at ' all 5. and the People, after thus 
lofing the pGwer .of legally aiferting , their 

Ee 
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rights^ arc- cxpofed to that whlfch is the 
higheft degree, of political ruin^ the lofs of 
even the remembrance erf thcm,i unlefs feme 
indireft . means are found, by which they 
may from time to time ^ive life to their 
dormant privileges : means which may be 
found, and fucceed pretty well in Xmall States, 
where provifions can more eafily be made to 
anfwer their intended ends ; but in States of 
any confiderable extent, have always been 
found, in the event, to give rife to diforders 
pf the {ame kind with thofc which were at firft 

• • • ^ 

intended to be prevented. 

. But as the capital principle of the Engli/h 
Conititutioa totally differs from that which 
forms ,, the bafis « of Republican Govern- 
ments, fo is it capable of procuring to the 

» 

people advantages that are found imattain- 
afclcin the latter. It is the people in Eng- 
land, or. at leail: thoie who repreient them^ 
whg pofleis the initiative in Legiflation j that 
is to. fay, who perform the o£Bce of framing 
laws, and propofing them. And among the 
many circumftances in the Ehgliih Gbvern- 
rnent^ which would appear intirely new to the 
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Politicians of antiquity, that of feeing- the perlon 
intruftcd with the Executive power bear that 
fharein Legiflation which they looked upo© 
as beihg neceflarily the lot of the people, ani 
the people that whicli they thought the 'm^ 
diipenfable office of its Magiftrates, would not 
certainly be the leaft fubjeft of their fur* 
prife. 

I forefee that it will be objefted, tha;f 
the King of England, having (he power of 
diflblving, andgi^ven of not calling Parjia*- 
ments, thus enjoys a prerogative which in fkd 
is the fame as that which I have juft no'vy 
reprefented as being fo dangerous* 

To this I anfwer, that all circumflances ought 
to be combined together- Doubtlefs, if the 
Crown had been under no kind of dependance 
whatever oa the people, it would long finc<? 
have exempted itfelf from calling their Repre^ 

a 

fentatives together ^ and that Affembly, like 
the National Affemblies of feveral other King-? 
dcms,' would now have no exiftence but ii^ 
Hiftory* . 

■ 

But, as we have feen above, the neCfeflitics 
of the State, and the wants of the Sovereigni 

E e J 
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himielf, put him under a ncceffity of having 
frequently recourfe to his Parliament ; and 
then the difference may be feen between the 
prerogative of not calling an AffemWy, when 
powerful caufe^ neverthelefs .render fuch 
mcafure neceflary, and the exclufive right, 
when ah AfTembly is convened, oi propoJing\xw% 
to it. 

In the latter cafe, though a Prince, let us 
even fuppofe, in order to fave appearances, 
might condefcend to mention any thing be^- 
fides his own wants, it would be at moil 
to propofe the facrificc qf fome branch of his 
prerogative upon which he fet no value, or to 
.reform fuch abufes as his inclination did not 
lead him to imitate; but he would be very 
careful of touching any points which might 
.materially affe^ his authority^ 

Bolides, as all his concefHons weuld be 
madCf or appear to be made, of his own 
motion, and would in fome meafure feem td 
fpring from the aftivity of his zeal for the 
public welfare, all that he might offer, though 
jn faft ever fo inconfiderablc, would be repre* 
ifented by him as grants Qf th? mgft important 
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nature, and for which he would cxpedl: the uN 
moft gratitude. Laftly, it would alfo be his 
province to lay reftridions and exceptions to 
laws thus propofed by him ; it would alio be 
he^who would provide the words to exprels 
them, and it would not be reafonable to ex- 
ped: that he would give himfelf any great 
trouble to avoid all ambiguity, (a) 

But the Parliament of England is not, as 
we faid before, bound down to wait paflively 
and in filence for fuch laws as the Executive 
power may condefcend to propofe to thera. 
At the opening of every Seffion, they cf 
thenfifelves take into their hands the great 
book of the State ; they open all the pages 
of it, and examine every article. 

(a) In the beginning of the exiftence of theHoufeof 
Commons, bills were prefented to the King under the form, 
of Petitions. Thofe to which the King aflented, were rc- 
giftered among the rolls of Parliament, with his anfwer to 
them ; and at tlie end of each Parliament, tb^ Judges formed 
them into Statutes. Several abufes having crept into that 
method of proceeding, it was ordained, that the Judges^ 
ibould in future make the Statute before the end of every 
Seflion. Lafily, as even that became, in procefs of time, 
infufficient, the prefent method of framing bills was. cfta- 
billed i that is to fay, both Houfes now frame the Statutes 
in the very form and words in which they are to fiand whc» 
they have received the Royal afTcnt. 
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. When they have difcovcrcd abufcs, they 
proceed to , inquire into their caufes : — when 
thefe abufes arife from an open difregard of the 
Jaws, they endeavour to ftrengthen them ; when 
they proceed from the infufRciency of the 
laws, they remedy the evil by additional pro- 
vifions, {a) 



• [a) 'No popular Afl«mbly ever enjoyed the privilege of 
ftarting, caiivailing, and propofing nevyr matter to fuch a 
degree as- the Engliih Commons. In France, when their 
General Eftates were allowed to (It, their nmonftrances were 
litUe regarded, and the particular Eftates of the Proviaces 
dare now hardly pnefent any. In Sweden, the power of 
propofing new fu]>je3s was lately lodged in an Afiembly, 
called the Secret Committee^ compofed of Nobles, and a few 
of .^e Clergy j and is now pofleffled by the King. In 
Scotland, until the Union^ all propofitions laid before the 
/parliament, were made by. the perfons called the Lords of the 
Articles, With regard to Ireland, all bills muft be prepared 
by the King in his Privy Council, and are to be laid before 
their Parliament by the Lord Lieutenant, for their afient or 
diflent : only, they are allowed to difcufs, among them, 
what they call heads of a billy which the Lord Lieutenant is 
afterwards defired to tranfmit to the King, who fele<5ts out of 
them what claufes he thinks proper, or fets thjs whole afide; 
and is not expected to give, at any time, any precife anfwer 
to them. And in republican Governments, Magiftrates 
never are at reft till they have intirely fecurcd to themfelvcs 
the important privilege of propoJing\ nor does this follow 
merely from their ambition ; it is alfo a confequence of the 
fituation they are in, from the principles of that mode fif 
Government. 
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. Nor do they proceed with Icfs regularity 
and freedom, in regard to that- important ob- 
jcQ:, fubfidies. They are to be the ibie judges 
of the quantity of them, as well as of the way* 
and means of raifing them ; and they need not 
come to any refolution, with regard to them, 
till they fee the fafety of the Subject pom- 
pleatly provided for. In a word, the making 
of laws is not, in fuch ' an arrangement of 
things, a gratuitous contraft, and in jwhich 
the people are to take what is given them,- 
and as it is given them : — it is a contrad: in 
which they itty and pay, and in which they 
themfelves fettle the different conditions, and 
furniih the words to exprefs them. 

The Englifli Parliament have given a ilill 
greater extent to their advantages on fo im-. 
portant a fubje<fl. They have not only 
fecured to themfelves a right of propofing 
laws *4nd remedies, but they have alfo 
prevailed on the Executive power to re- 
nounce all claim to do the fame. It is even 
a conftant rule, that neither the King, nor 
his Privy Council, can niakef any amendments 
to the bills preferred by the two Houfes ; 
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but the King is merely to £(ccept or rejedl 
them : a provifion this» which, if we p^ a 
little attention to the fubjed:, we {hall find td 
liave been alfo ncceflary for comjdeatly fecuring 
the freedom and regularity of their delibera^ 
tions. (^} 

I confefs indeed, that it feems very nat^iral, 
in the modelling of a State, to intruft this 
very important office of framing laws, to 
thofe perfons Ivho may be fuppofed to have 
before acquired experience and wildom in the 

(a) The King indeed at times fends meflages to eitber 
Houfe; and nobody, I think, can wifhthat no meatls of 
intercourfe fhould exifl between him and bis Psirliament : but 
thofe meflages are always* exprefled in very general words ^ 
they are only made to deftre the Houfe to take certain ftib}0AB 
into their coniideration ; no particular articles or claufes 
are expreffed ; the Commons are not to declare, at any iettl<^ * 
tlincy any folemn acceptation or. rejedion of the prc|x>fitton 
made by the King; and, in fhort, the Ifbufe follows th? 
fame mod'e of proceeding, with refpefl; to fuch meflages^ ks 
jthey ufually do with regard to petitions presented by pfi^'ate • 
individuals. Some Member makes a motion lipon. the fiibT^ 
\e£t exprefied in the KingU mefTage ; a bill is frained in the 
ufual way j it may be dropt at every ftage of it ;' and it never 
is the propofal of the Crown, but the motions offpnieoC ' 
their own Members, whiph ^he Houfe difcufs, and finally 
accept or rejqft. j-: :^.-l 
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ifiafl^igftkndit t£ "pfbl^ jtffiUs.^r^^ But pvcitts 

soo^loj^ineoits^ ! and .pofwcr^ [improver the Undfir^ 
ihiiiiing of Meh: in a kfs: lirgxbe . jtha^ tlMf 
per^eiit. their mews i aad itrJua been ibuikA 
in the i^ue, that the effisA of a reguladm^ 
whidb, at firft . $ghgt, icems i^ ppr^cftjy cpn- 
jftuwit with : prudence, is to confine thcLP^p^ 
pie to |.<S ^, wre paffivc and, dc|enfive part 
in^trcriflatign^ and tp deliver th«n up to the 

.ft 

continual, enterprijfts of thofe who, at the 
ianac time tha^ ,thcy are under the |;rc?teft 
teomtatiqns to deceive them, pofTefs the moi^ 
powerful means, of doing it. 

If "we caft otu* eyes on the. Hiilory of the 

ismcw^ Governgi£nts, in tho& times when 

the pei^fons^ inti^fleii with the Executive power 

were ilair m a'iblt of iidepdndance ckx the 

Le^ihftui:e,iaiidcoiiibpiently.fr€«[ue&^^ obfiged 

to: have jeebucTei ^Mti k^ iwd ih»li fee ^ almdft 

continual inftances of felfifh and infidious laws 

propofed l^ them to the AfTemblics of the 
•peopled" ..v-:i/-HK ■■"' ; • • : ' ) 

* > And' 4fa4>fe > iMeny »4i» wlia£b wifdom the law 
had at firft placed fo much con£^ente» he^ 

Ff 



frt tH.* -vCJJOirS'Tl.TUTIOM . 

nmue* ^iir' the^iffitct, fb loft to ill Teole of 
iHiBm *aA cUfa^^lnt rwhcQ argumetit$ mot 
found' to ' be^ rfjon Jonger^ fofficicnlv tbsy liad 
X^ui& :l^(Xj^cfftk ;: ^tlie legiflative ASenibUAt 
HottOftftie fd ffainy : fidiis pf battle^ andtheb 
fmfttf a iml'rftaiknaicty; -r r. \: 

'1 khow very^ well, howivttr/ that thcrt are 
ath6r importaht xirtumftancies'i befides * tfabfe 
1 Save juft mentioned, which would prcvtent 
diforders of this Jcind from taking place m Eng-- 
laiid. {a) Biit, on the othtt'hahd. Vet 'tis ' caH 
to mind, that the perfon ^o rsr inveftid with 
the Executive authority, unites f n himfcff ^c 
whole public majefty ahd power. Let its 
Tepfeient to'ourfelves the gseat and folo/Migi- 
ilrate of the Nation^ pteBStif^ the acctptitnct 
of tfaofe laws, which ho/ Ind* ptopofei^ wicfa 
a vehemence £dted to flte. ufiial iiftportance 
bf kLfi defighSr with tijB^iiWHrfnth of Mb^ar* 
chical pride,: which mulk noftet ^Mth no refbfal. 
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(tf) I particularly mean here, the cirfumftance'of iJf^F 
pie having intirely delegated their power to Reprefentativcs : 
the conff quenm t»f n^tdi Ififltetkni ifriD be di^flbd ii^ the 
neift Chtpter. 



.'♦ , * 



and exerting for that rpurpofe aH his immenfa 



It was therefore a matter of indifpenfable 
neceffity, that ^fliingfi iheuilBTbe fettled in Eng- 
land in the manner that they are. As the 
Mo^^ing ipHngs- of the Exce4ti^te power ar*). 
iti tbe^ hands vor th^ King,- « kind of ftered 
ikpojithn, fo'-ariB'^ tK<^ of*' iSi^ Legiflative 
power in the hahiJs of- the. twa •Hdafe® :- the 




Qom tct bound rehgioufly to fubmit* to his pre- 

fb^itiv^s : wiicn he fits in Parliament J he has 

iS, Ive may fSiy , " his executive power without 

dttbifs; and (inoiAy'aflent^or diffent. rf^ehi 



rdwh'liad beeii* allowed ^ to take an adtlvc 

* • ' ■ I ' i '.. V - >',■.- * ; ' 7 ■' . * ■ ;; . T ' I # 

part in the huunefs of making Jaws, it would 
iboh liave rendered lirelefs the other branches 
oi the Lcgiflature, 
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Byi", 4t will \be faid, . whatever may JEm^ 
th<e wifdoin of the Englifli Law$> ho\i|r 
great /ocver their precautions may be, .vrW^. 
(egard to the faf^ty of the individual, ^o 
P^ple, as tjbw do not exprefsly enadl th|m. 
cannot be looked upon as ,a^ free People^ . The 

»»^»« 4 ' „' V-« ••• . >. » l« .^»-^ V.4 ' '-J »*•.'•'*- "^ 

Aiithor of the Social ContraSl carries this opi- 
nipn even farther : he aflerfs, that, "though 
*^ the people of England think they are free, 
" they are much miftaken ; they are fo only 
" during the eledion of Members of Par- 
*^ liament: as foon as thefe are elefted, the 
" People are flaves~they are nothing." {a) 



{fi) See Mfi Roufeau*j Social Contraft, chap, xy« 
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Beforel iniwer tSiii obje6ki6n/ I ikall ob«: 
fefi^r^arthe word' XJierty is: one of th<rfe' 
which have bten niaft mifuildefftood or mif-« 

'THus, at Rbri^e;^WhSrc that clafe df CitP 
2ehs- '"Who wei-e '" rtafly ' thd "^Maftert' of tKef 
Stsrtte/' wire ' renfible' thkt a la^llif Regular au-^ 
thorii^/ once trufted'to a fingle' Rulw, yrbv^^ 
ptft in -end tb their tyranny, thty taught thi^ 
Peoplt- to Believei Aat, provi&tf'tfiofe wit<f 
excrtK&i z military "power bvcr ^em,. antf 

oyeFU^eimed them with infufts' and miiefr/ 

. - • ■» » • , 

wtiht 'by the riarties bf Confnkif^' i^iSiatores^ 
JPafy-iaX ^NobileSf iii ' a Wordi by any other ap- 
peUation dian thi 'horrid. one of jfwr, tJrcy were 
fr^V lirid Aat ftj<3i'"i Valuafele^iSti&tion murf 
bc'^pi'KlSTDd at' the price of eveiy'^Slamity: '" 

In , the fame manner, certain Writers of the 

prefent age, milled t>y (heir inconiic^erate admi^ 

'"t *^.' ' ' ' * ' .''*'• ■ .' ' , 

ration of the Governments of ancieat times, and 
perj^ps alfo by their defire oif prefenting ftri- 
king contrafts to'what they call the degenerate 
manners of our modern times, h^ve cried up 
the, ^vernments of Sparta and Rome, ta 
only ones fit for us to imitate. 1ft 



their opinidn^i the cfrify faipetimphfMf^<£ z, 
&» Citizen^) lu /^ ^ 4f ^^ ift^^^a^/^ 4^2^n^ 
m tie/arum^ or Ipreparif^^ «#r.---T0 h* tw- 
Hant, inure J to iarif/hips, inflamed with an !imlbr^ 
/{^p< ^tf»VO«;?i5ryrwJii(:;h is, fiftprall, nothing 
more . thaa an .ardent ..4i6firc , of .in|i^i;ig^ nil 
Mankind ibtr Ai? feKe ^^thp Society of. which 
i?c are Members, aftdyofitt an ardent hve 

i^ansx, an ^dejp^; defire q^. iqonuiutting ilaughter 
in., order tp wake! afterward? a boaft of it, 
h^vc jippfared i;o t^loJfe: writers tq.bc chf only 
fociaLqu^ficatiws wofi^y pf our o^cqjpi, . j»od 
of the ^^cqm^vatxit^^ ,^ji4 

while,. injOrd<«r ^o fuppottfuch opinions, they 

l^vc ufed i^jfw^^fio^ ^ P^ESS^^^^: cgueflions 
without ^ny .difUn€t meaning,, apd^ perjpetii^y 

repeated, bu^ without defining theip^jth^ words 

. Zc^ardltnefs^ corruption^ greatnefs pf foulp and 

virtue, they never ctoce tndught of telling us ilie 

only thiiig that was worth our knowing, which 

is^ whether . ]VJen were happy under tixcfc 



'- (a) I have' ufet! the'^bove expreffions in the fame fenfe in 
irfiich they wereaifed in the ancient CommohwealtJis, '^d 
^bfy ftill.ara by mpft pf the Writers wfaoCdl:fcritetbrk. 
(Governments. ' -' 
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9 wbkh:: iixqr fo 1 Auch exhorted 

" jfSa ^)(^hde djiey ^ thas mifayprehendcd tti6 
iftflj fttiioAiai aefign^ if civil focieties, they 
ta^i^iSbi^'ind le!^ i)i» thie end of the particular 
Ihftibitidnd. by 'whicit Aey wcfe to be re- 
.jlxdfatfcd. Thej^ \^eit fatisfied when Acy faw 
Ac Yew who rtmy gavemod dvety thing in 
the S^ate, at timies" perform the illufory cere- 
motay hf- iffemtjiirtg the body of the People, 
ihit-^S^ might appear to confult them: and 
iht mitt giving of votes, under any dilad-j; 

vimtage 5n tfi^'maaner 'of gfvtng ihem/ and 
h^ much foerer the law might be after- 
waricts negleif^ed that was thus pretended td 
l0sm ■ 'been made Ih comm<m, has app^ired to 
them; Id: £|r Ober^.' 

• *'fitrt-iS»ofe' "Writers" are Ih the right ; a 
iM"' Mo cbfttrhJtiRfs by hi^ vote to the 

^(ifedg df a''lkw,'1iis himfelf made the taw j 
a^^l^g it, hfe ;ofceyfr liimfdir he there- 
fdJte^^s ftee, '^'ptay 6n ' Words, and ncr- 
ffiM^-^ifittfe. Tfer individual who lias voted 
lii^'^ii '-'popular iegi&'ktive -Affembly, has not 
iiaSit'lik law th2t has paired" in itihc 1i5s 
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only contriliuied^ . or .Sfeeihed to contnimte^ 
towards enading it» for his thoufwdd^ or -Cven 
tw thoufamdth^ fhare : Jie b^ had no ppjor- 
ixmity of m^Jcir^ his. obje^OQs ta the pro* 
pofed law^ pr of canvaffipg i^ or of ppnpcjjppg 
reftri^ons to it; and he has only been..al<* 
lowed* to exprefs^ his a^ent or diiTent. When 
a law paifes agreeably , to , his yote, it i$ 
not as a con&quence o( this his vote that 
his will happens to take f^ee; itis becaufe 
a number of other Men have acridgn tally 
thrown themfel ves on the fame fide widi 
him : — ^when a law contrary, to his intentions 
is enadedj he muft neverthelefs fubmit 

•■ • • • • 

to it. 

This is not all; for .though .we ^ihoold 
fuppofe^ that to give a vote is .the efibmlal rcon^ 
ftituent of liberty, yet fuch liberty ceuld eoly 
be ^ faid to lail for a. iingle moment^ after wj|w^ 
it becomes neceflary to tnuft intirely to th^ 
difcretion; of other perfoQi;, .that is, accori^U^ 
to this dodtrine, to be no longer free It.bsr 
comes neceflary, .for inftai«:«>-for the.Cil^f^ 
who has given his vote, to rely on the hond^ 
of thofe who collet the fuifrages^: |nfi JJipr^ 
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than cmc^ have faife.decrsralioQs been mader 
of thei&. r . f 



" The Citizen liiuft alfa truft to other per- 
fbns for the execution of thofe 'things which 
have been relblved ' upon rii- common ; ' arid' 
when the Aflembly fhall have feparatcd, anrf 
he finds himfelf alone, in the priefcnce 
of the Men who are invefted with the pub-- 
He power/ of the Confuls, for inftarice, • dt of 
the Didtator, he ' will have but little feciirity 
for the continuance of his liberty^ if hij" has^ 
ofily that of having contributed by his- fiif- 
fnage towards enaifting a law which they are 
determined to heglcft. 

What then is Liberty ? Liberty, I wotild 

.... • « • . 

anfwer, as far as it is poffibleftlrit to' exift 
in a Society of Beings whofc interefts iare 

alihoft perpetually oppofed tcJ each other, 

... 

cbn^ftls iti thi$, that every Man, while he; re- 

fpedts the perfons of others, and allpws them 

quietly to enj oy the produce of their induffry, 

be certain himfelf likewife to enjoy the pro- 

*-. ' , - ' ' 

dtfcfe brhis own induftry^ and that his per- 

fdri be alfb fecure. But to contribute by 

orie*s fuffrage to produce thofe advantages to 
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die .Communit5ry^t6.faavc.a.{harc in eftablHh* 
ing that order, that general arrangemcat o£ 
things, by tJier.xnfian^.Df Which an indiviiual, 
Iflfl^.t^ it wepe ^n tl?e croud^ is qiF^ftually pro- 

q^dted^— -7to4^jf,>d9.\yn,the. rules to b^ obferved 

• ^ ' ^ 

^ythpf«..\/^^Jtio,.., being invefted with, a con£- 
derable powcf , a^e charged with . the defence 
of;in4ivi^uak,r--^aii(d to provi4e^' that they iiev€r 
flbouid tranfercfs, them, — thefe arc funftions, 
are a<3:s, of Goyernm/ent, but by no means 
^^i^ftituent parts pf Liberty. 

-idTo cxprcfs the whole in: tWo words : to 
©Jficur by one's fafFrage in enaftin^ laws, is to 
enjoy a fhare, whatever it may be^ of Power.— 
fp live in a • ftate where the laws, are equal 
fipr all. -and fare to be executed, (whatever are 

« 

tJig ^. means; by which thefe advantages are 
attained) is . to be free. 

• Be it fo: we grant, that to give one's fiif- 
fiiS^e is not liberty itfelf, but only a - means of 
procuring it $ and a means which nuay dcgcnc- 
rate^iftto mere form : we ^rint alio, that it is 
poflible that other expedients might be found 
for that purpofe, ' and that, . for a . Man to decide 
that a State with whofc Government and interior 
Adminiilration he is unacquainted, is a State in 
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which the Pc<Fpkr mi'Jta'^ts^ are notJ^ngj piei^ely 
becaufe \^^ G0fiili^ of smql^nt Rome aro 1x5^ 
tengW: «> :b%r;fflet with jn j^ J§ indppd f» 
^«ryr 'ppeci|Hlftte ^ifion. But ftiU we my^ 
iio^^mi^ to think, ihitt libe% wq^ld be miKi^ 
«iorB.jqoniiJ)l?ft6; if.the-P^crpki.at large >fre^g 
4j|pF«i(6ty ; qalje4m»j| to giv^. .their p|kyji/f^j3 

it is to be fecured; .and that the EngHfh 
la;w^j for inflance, if they were, made by. the 

-,'■•' ' "• J"l '* . J J ' I . • ' ',-••»*■.• "^ «r» 

fuffragcs of al|, would be wifer, more eq^uij- . 
able, j^id abov^ all, more likely to be executed. 
To this pbjed^ion^ as it is, at . leaft, fpecious, 
J |hall endeavour to give an'a,nfwer. 

_ Xfi ia the firA fo^niation of a civil Society, tl^ 
only cdre to h^- t^en was thatof - eftabliibfng^ 
otice for alii whctt every, iiuiividual owes. to 
Qthcr^i and to the State— if thofc whq, sMr^ 
itflltroiled to procure the exocytion of fhefe 
t)>wgs, had neither any ambition, iior ai>y other 
priv^c; pafSoiis,. which iuch ^ .employmeat ^ 
iiHShi p4t iqii inoticjn', and ftjrm^i the n)ean)s; o£. 
gratifying i ift ai vfofis^ if^i l^lJsiiig upo% t^if* 
foa^ioq as a. mere tafk- of . 4uty, thby ii^vei't 
A^e .tempte4 . $0 deviate from : $he intei^tiofij^ 

Gg 2 
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of thofc who appointed them ; J confrfs, that 

irt' fuch a cafe, there might be > no, incoftve- 

, • . » . 

nicnce that * every • individual ihould he inidted 
io ^ve a ftnall uiarc in the government of 
tilt 'fcbmtnuftity oT wliich- lie-^ is a member : 
' or- father, I oiight to fty; tliat in fuch a 
Society, and amoiig fuch Heingsj' there wdijld 
be' no occafiim for ahjr Ooverrihi^nt atall. 

But experience teaches us, that many more 

* , " ■ ' • ' ■ '. 'II' < ■ ' " ■» • * 

precautions, indeed, are n^ceuary ' to oblige 
- • ■■ • . ' • ' , » 

'Men to be juft towards each 6ther ; nay^ the 

very firft expedients that niay be expeiied to 

conduce to fiich an end, fupply the' rhoft 

fruitful fource of the evils which are prbpofed 

to be prevented'. Thofe laws which were to 

be- iequal* for alV arc foon warped to the p/l- 

tafte conveniferice of thofe who have been made 

the ^miniftrators of them t— inftituted at firft 

for the prcteifdon of all, they foon are made 
only to dfefehd the ufurpations of a few; 
and the; People continuing to refped: them, 
virhilfe thofe, to the guarcKanfhip of wlkim 
they were intrufted, make little account -of 
them, they at length have no other efifeft 
but that of fu|)plying the want!; of real ftrength^ 
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ia thofe" fdfir who contrive to plac^ diemfelves 
at the' head of the community, and of rendering 

regular and free from danger the tyranny of 

'i 

the'fmallcr nuti^er. over the greater.. 

To remedy, therefore, evils which thus have 
a tendency to refult from the very, nature pf 
Aings,»-— to oblige ,tbofe who are in a manner 
the Mafters of the law, to conform thcmfelvcs 
to it,-r— to render ineffoftual the iilent, ^powerful^ 
and ever afiive coivfpiracy of thbfe who govern^ 
requires a degree of knowledge, and a fpirit 
of perfeverance, which muft not he expcfted 
from the multitude. 

The greateft part of thofe who compofe this 
multitude,^ taken up with the care of pro- 
viding for their fubfiftance, have neither fuffi- 
cienb leifure, nor even, in confequence of 
their imperfeft education, the degree of in- 
formation requifite^ for functions of this kind. 
Nature, beiidies, who is fparing of her gifts, 
has bcftowed upon only a few Men an under- 
ftandirig capable cJf the complicated refearchcs 
of Legiflation; and, as a fick Man trufts 
to his Phyfician, and a ' Client to his Lawyer, 
fo the greateft number of the Citizens *muft 
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tnift to thofc who have xnort abilities than 
th^mfelves for- the • execution of thii>gs vfkach, 
at the £ime time that they &> inal^ially 
concern ^^thenij require fb many qualifications 
to perfo^n them ;with any degree of fuffi- 
cicncy* 

. To thefc . conMerations, of themfelves fo 
material^ another moft . be' added^ which is, 
if poffible^ of flill more weights This i% that 
the multitude, in confequcnce of. their very 
being a multitude, are incapable of coming 
to any mature refolution.^. 

Thofe who compofe a popular Affembly, ' arc 
not a&uated, in the courfe of thdr delibera* 
tions, by any clear and pcecife view of any 
prefent and perfonal intcreft. As . they fee 
themfelvealoft; as it were, in the croud of thofe 
who are f^led upon ta exercife the; fasne 
fundiion with themfclvts^—^as; they know that 
their particular votes will make no change in 
the public reiblution,. and that,, to whatewr 
fide they. may incline, the general refultwill 
neverthcjefi be the fame, they do not under- 
take to inquire hovvr - far the things propofed 
to them agree with the whole of the- laws 
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alr^jr % l^ingyfjOf: with the prefent circum- 
ftaaces of t^iee Statfi,r b^ftufe Men will not 
enter ijpon ^ Ubgrious/taiki, when: they know 
that it will not anfwer any purpofe. 

• Itv is, hflwevei^ with difpofiti<?ns ;of this 
kind/ andt ^h -rdying on all, fhat the Aflem- 
bly foriltts itfelf, -^Bi)t as velry fe^^wf among- 
them h*ve preyipufly confidcred ^he fubjedts 
on which they are called to determine, very 
few of them carry, ?dpng with- . them any 
opihicMi, • or inclinatibn, or at leaft any in- 
clination of their own, and to which they 
arc refolvcd to adhere. As however it is.ne- 
ceflary at Juft to come to fome refolution, 
the major part of them are determined by 
reafons which they would blufli to admit of 
on much lefs ferious occafions. An unufu^l 
fpedtacle, a change of the ordinary place of the 
Aflembly, a commotipn, a rumour, are, amidft 
the general indecifion, the fufficiens ratio of 
the determination of the greateft part ; {a) and 

{^a) livery one knows of how much importance it was in 
tilt Romah com^noiiwealth to iiflemble the People, rather in 
one placethan another. In order to change intirely the na-. 
ture 6f their refolutions, it was often fufiicient to hide front 
them, or let them fee, the Capitol. 



i^ THECONSTlTUflON 

from the aflcmblage of thoft^ fcpara^e wills ifliusr 
formed haftily and without refledrion^ a gene* 
ral will rcftflts, which is allb void of re- 
fle&ion, . ' 

tf^ amidft th^fe difadvahtages, the Aflcmhly 
were left to themfelv^s^ and no body had an 
intereft to lead them Unto error, the evil, 
though very great, would hot, however, be 
extreme; becaufc fiich an allembly, itevcr 
being called but to determine upon an affir- 
mative or a negative, that is, never having 
but two cafes to choofe between, there 
would be an equal chance for their chu- 
fing either; and it imight be hoped, that 
at every other turn they would take the right 
fide. 

But the alTociation of thofe who fhare either 
in the exercife of the public Power, or in its 
advantages, do not thus allo\y themfelves to fit 
down in inadlion. They wake, while the Peo- 
pie fleep. Intirely taken up with the thoughts 
of their own power, they live but to increafe 
it. Deeply verfed in the management of 
public bufinefs, they fee at once all the pof- 
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fible confequenccs of meafures. And as they 
have the exclufivc difpofal of the fprings of 
Government, they give rife, at tiieir pleafure, 
to every incident that may influence the minds 
of a multitude who are not on their guard, 
and who wait for fome event that may 
finally determine them. 

It is they who convene the AiTcmbly, and 
diflblve it ; it is they who propofe to it, and 
harangue it. Ever adive in turning to their 
advantage every circumftance that happens, 
they equally avail themfelves of the tradable- 
nefs of the People, during public calamities, 
and its heecHeiTnefs, in times of profpcrity. 
When things take a different turn from what 
they exped:ed, they difmifs theAfTembly. By 
prefenting to it many propofitions at once, and 
which are to be approved in the lump, they 
Jiide what is deftined to promote their pri- 
vate views, or give a colour to it by joining 
it with things which they know will take 
hold of the minds of the People, {a) By pre- 



(a) It was thus the Senate, at Rome, attributed to itfelf 
power of laying taxes. They promifed, in the time 
of the war againft the Veientes, to give a pay to fuch 

Hh 
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fenting, in their fpeeches, arguments and fads 
which Men have no time to examine, they lead 
the people kite grofs, and yet decifive errors ; 
and the common-places of rhetoric, fupported 
by their perfonal influence, ever enable them 
to draw to their fide the majority of votes. 

On the other hand, tjie few, (for there 
iire, after all, fome) who, having meditated 
on the propofed fubjedt, fee the confequences 
of the decifive ftep which is juft going to 
be taken, being loft in the croud, cannot 
make their feeble voices to be heard in the 
midft of the univerfal noife and confufion. 
They have it no more in their power to flop 
thp general motion, than a Man in die midft 
of an army on a march, has it in his power 
to avoid marching. In the mean time, the 



\ 

Citizens as would inlift; and to that end they eftabliihed a' 
tribute. The people, foleljr taken up with the idea of not 
going to war at their own expence, were tranfported with fo 
much joy, that they crowded at the door of the Senate, and 
laying hold of the hands of the Senators, called them their 
Fathers. — Nihil unquam accept urn aphbe tanto gaudio traditur: 
concurfum itaque ad Curiam effiy prehenfatafque exeuntium 
maniji^ Patres vere appellatos^ i^c. See Tit. Liv. L. iv. 
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People give their fufFrages; a majority appears in 
favour of the propofal ; it is finally proclaimed 
as the general will of all ; and it is at bottom 
nothing more than the efFedt of the artifices of 
a few defigning Men who are exulting among 
themjfelves. {a) 



(a) I might confirm all thefe things by numberlefe in- 
ftances from ancient Hiftory ; but, if I am allowed, in this 
cafe, to draw examples from my own Country, & ctlebran 
domejiica fa£ia^ lihall relate fafts which will be nolefs to the 
purpofe. In Geneva, in the year 1707, a law was enacted, 
that a General Aflembly of the People fhould be held every 
five years, to treat of the affairs of the Republic ; but the 
Magiftrates, Who dreaded thefe . Affemblies, foon obtained 
from the Citizens themfelves the repeal of the law ; and 
the firft fefolution of the People, in the firft of thofe periodi- 
cal AflembHes (in the year 1712) was to abolifli them for 
ever. The profound fecrecy with which the Magiftrates 
prepared their propofal to the Citizens on that fubjeft, and 
the fudden manner in which the latter, when affcmbled, 
vi'cre acquainted with it, and made to give their votes upon 
it, have indeed accounted but impcrfedlly for this ftrange 
determination of the People j and the confternation which 
feiz^ed the whole Affembly, when the refult of the fuffrages 
ivas proclaimed, has confirmed many in the opinion, that 
foine unfair means had been ufed. The whole tranfadlion 
has been kept fecret to this day ; but the common opinion on 
this fubjeft, which has been adopted by Mr. Rouffeau in his 
Leitrei de la Montagne^ is this : the Magiftrates, it is faid, 
iiad privately inftrud^ed the Secretaries in whofc ,ear$ 
the Citizens were to whiffet their fuffrages : when a Citi- 

Hh 2 
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In a word, thofc who are acquainted with. 
Republican Governments, and in general, who 
know the manner in which affairs are tranf- 
adled in numerous Affemblies, will not fcru- 
pie to affirm> that the few who are united 
together, who take an adive part, in public 

5tcn faid, approbation^ he was underftood to approve the pro- 
pofal of the Magiftrates ; when he faid, reje^ion^ he wa> 
underftood to rejeft the periodical Affemblies, 

In the year 1738, the Citizens enabled at once into jaws 
a fmall Code of forty- four Articles, by one fingle line of 
which they bound thenifelves for ever to efeft the four 
Syndics (the Chiefs of the Council of the twenty-five) out o£ 
the fame Council, whereas they were before free in their 
choice. They at that time fuffered alfo the word approved 
to be flipped into the law mentioned in the Note (a) p% 2o8> 
which was tranfcribed from a former Code ; the confequence 
of which was to render the Magiftrates the abfolute mafters 
of the Legiflature» 

The Citizens had thus been fucceffively ftripped of all 
ti)tir political rights^ and had little more left to them than 
the pleafure of being called a Sovereign Jffembfyj when they 
met (which idea, it muft be confefled, preferved among them 
a fpirit of refiftance which it would hzve been dangerous for 
the Magiftrates to provoke Too far) and the power of at 
leaft refuftng to elcS the four Syndics. Upon this privilege 
the Citizens have, a few years ago, made their laft ftand : 
and a Angular conjun^ion of circumftances having hap- 
pened at the fame tin^e, to raife and preferve among them^ 
during three years, an uncommon fpirit of union anj perfeve- 
ranee', they have in the ifiue fucceeded in a great meafure to 
repair the injuries which they had been made to do to themr' 
felves for thefe laft two hundred years and morCip 
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ibfFairs, a^d whole ftation makes them con- 
ipicuous, have fuch an advantage over the 
many who turn their. eyes towards them» and 
are without union among themfelves, that, 
even with a middling degree of ikill, they 
can at all times dircO:, at their pleafure, 
the ^heral refolutions ;— that, as a coriie* 
quence of. the very nature of things, there 
is no propofal, however abfurd, to which 
a numerous aflembly of Men may not be 
brought to affent ;-r-and that laws would be 
wiftr, and more likely to procure the advan- 
tage of all, if they were to be made by draw- 
ing lots, or calling dice, than by the fiiffra^es 
p^ fi multitude. 



I .•/ . , ..^ - ,: 1". ■. ^ ! J 
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CHAPTER Vr. 

... . . i 

Advantages tbnt aurut t^ th People from 

appointing Reprefsntatha. 

. . . ' 

HQW .then fliall the People remedy the 
difadvantages that nece0anly attend theix 
lituat^n ?: How . fliaU . tfaey ix^fift . the phalanx 
of tl^ofc whp. have (euigrofl^^ to -tbemfelyes 
all the hopoiw, dignilies, afld powfer, in. the 
State? . . • 



A «• • ^# 1. 



It will be by employing for their defence 
the fame means with which their adveriaries 
carry on their attacks,— It will be by ufing the 
fame weapons as they do, the fame order, the 
fame kind of 3ifcip!ine. 

They are a fmall number, and confequently 
caiily united ; — a fmall number muft therefore 
be oppofed to them, that a like union may 
alfo be obtained. It is becaufe they are a 
fmall number that they can deliberate on every 
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occurrence, and never come to any refolu- 
tions but fuch as are maturely weighed-^ 
it is becaufe they are^ few that they can have 
forms which continually ferve them for ge- 
neral ftandards to refort to, approved maxims 
to which they invariably adhere, and plans 
which they never lofe fight of, Here there-^ 
fore, I repeat it, oppofe to them a fmall 
number, and you will obtain the like ad- 
vantages. 

Befides, thofe who govern, as a farther con- 
, fcquence of their being few, have a more 
confiderable fhare, confequently feel a deeper 
concern, in the fuccefs, whatever it may be, 
of their enterprizes. As they ufually profefs 
a contempt for their adverfaries, and are at 
all times adling an ofFenfive part againft them, 
they impofe ,on themfelves an obligation of 
conquering. They, in fhort, who are all 
alive from the moft powerful incentives, and 
aim at gaining new advantages, have to do 
with a multitude, who, wanting only to pre- 
ferve what they already poflefs, are unavoida- 
bly liable to long intervals of inadivity and 
fupinenefs. But the People, by appointing 
Reprefentatives, immediately gain to their 
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caufe that advantageous zQivitf which they 
before ftood in need of to put them on a 
par with their adverfarips ; and thofe paffions 
arc excited in their defenders, by which tKey 
themfelves cannot poflibly be actuated. 

Exclufively charged with the care of pub- 
lic liberty, the Reprefentatives of the Peo- 
ple will be animated by a fenfe of the great- 
nefs of the concerns with which they are 
intrufted. Diftinguiflied from the bulk of the 
Nation, and' forming among themfeiires a fe- 
parate Aflembly, they will affert the rights of 
which they have been made the Guardians, 
with all that warmth which the ejpri^ de corps 
is ufed to infpire. {a) Placed on an elevated 
theatre, they will endeavour to render them- 
felves ftill more confpicuous; and the art and 
ambitious ad:ivity of thofe who govern, will now 
be encountered by the vivacity and perfeverance 
of opponents actuated by the love of glory^ 

Laftly, as the Reprefentatives of the People 
will naturally be feledied from among thofe 

{a) If it had not been for an incentive of this kind, the 
Englifli Commons would not have vindicated their right of 
taxation with fo much vigilance as they have done, againft 
all enterpri^&cs, often perhaps involuntary, of thp Lords» 
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Qitkt6iis whiQ. ar^ moil f^^ypiu^ b)Erioft4Qin 
and will have confcquently much to prefcrve, 
they will, even in the aiicMt of quiet times, 
keep a watchful eye on the motions of Power. 
As the advantages they pofleis will naturally- 

• • • • 

create a kind of rivaliliip between' th'eni itid 
thofe- who goverri, the j6alouiy which .tHey 
will conceive agaiAft tKe latter,- will^gtreMtJi^ni 
an exquifite degree of •fenfibHk)^^' oh "^evfery 
increafe of . their authority,. Like tho^, ^M^ 
chines which difcover the operations of .J^atufe, 

• • • 'J t ,' * . 

while they are yet imperceptible ^o o^r fenfev 
tney^will warn the J^eople of thofe. thmes. 
wlpich .of therpielves. they never fee .but whea. 
it * is too late ; w^ their greater propprtipnaL 
fhare, whether of real riches, or of thofe which 
lie in the opinions of Men» will make them^^ 
if I may io exprefs myfelf, the barometers^ 

M t J .. ' .'».4. . ..jj. V^J »•■.*."' *l^. ' 

that will difcover, in their firft beginning, ,evcry^ 
tendeftcy to a change in the Conftitutlon.. [a) 



I . ' I 



m^^- 



f * % # • • 



(tf) All the above reaibniifg efllentialty requifes, fbat-th€[ 
Reprefentatives of tjjc People flioul(r be compleatly united 
in intercft with the People. We ftiall foon fee that' thte 
uniori really obtains in the Ehglifh G^nftiCutiflr^) Itnd nay b^. 
called .the mafter-piece of it. .• . 

ii CHAP, 
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^Jh Sublet continued.-^The Advantages that 
^ accrue' fo ths I^eople Jram their appointing: 
, Rfprefent4tixres^ are very tnconjiderable, unkjs 
rt^ f^ entirely delegate their Legifiattoe 
yxAufhprlty: tff^ ^ them. 

THE' dbfervatlons "^ made in the prece- 
dirig Chapter are fo obvious, that the 
Feople themfelves, ' in populaf Governments, 
nave " always l&een fenSble of the truth of 
tneni^ ariS never thought it poffible to remedy,. 
By 'Itheixifelves' ilone, the difadvantages hc^ 
ceflarily ati^endihg their fi tuation . Whenever 
the oppreffions of their Magiftrates Jiave forced 
tiiem to refort to Tome uncommon exertion of 
their Idgarpowersi they have immediately put 

* • . 

themfelves under the direftibn of thofe few 
Men wh6 had been inftrumehtal'in informi- 
ing afid encouraging them ; aiid when tiic 
nature of the circumftanccs has required aay 
degree of firmnefs and perfeverance in their 
conduft^ they never have been able to attain 
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tlie end they propofed ^to tliemfelves," byt B^ 
the means of the moft implicit jdeferencet6 
thofe Leaders whom they /had thus appointedi ^ 

" ■ ■ . ■ I ' ' ." ' 

But as thofe Leaders;^ thus haftily cliofen, 
,are ealily intimidated by the continual di(^ 
-play yrhich is made before them of the 
terrors of Power, — ^a:s that unlimited cpnii- 
dence which the People now repofe iii them, 
only takes place wTien public liberty is iii 
the utmoft danger, and cannot be kept up 
but by an extraordinary concurrence of cir- 
cumftances, and in which thofe who govern 
feldom allow themfelves to be caught mor^ 
fhan once, the People have ct>nftantly fought 
to avail themfelves of the fhort intervals of 
iliperiority which the chance of eventfi had 
given them, for rendering durable thofe advan- 
tages which they knew would, of themfelyes^ 
be but tranfitory, and for getting fome perfons 

• * 

appointed whofe pecwJiar office it fhould be to 
prote6t them, and whom the Conftitution 
ihould thenceforwards recognize, ft is tnii4 
Aat tk^ People of Lacedasmon obtaihed thei¥ 
Ephori, and thofe of Rome their Tribunes. 

We grant thi^, it will be faid';) but the 
R^man People never allowed their Tribunes 
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^0i conclude an^ thing definitively \ threy, o^ 
^e contrary, Tcferycd ' to thcmfelvcs the right 
of ratifying [a) any refolutions they ihould take. 
But this, . I anfwer, was the very circumftance 
that rendered the inftitution of thofe Tri- 
bunes totally inefFed:ual in the event. The 
P.^ople thus wanting to interfere with their own 
opinion^. in the refolutions of thofe on whom, 
in their wifdom, they had determined intirely 
to rely, and endeavouring to fettle with one 
Hundred thoufand votes, things - which woul4 
have been fettled equally well by the votes oi 
their advifers, defeated in the iffue every bene-? 
ficial end of their former provifions; and 
while thpy meant to prefervp an appearance 
of their fqvcreignty, (a chimerical appearance 

indeed ! fince it was under the direction of 

■••.". .... 

others that they intended to vote) they fell 
tack into all thofe inconveniences which we 
have before mentioned. ' ' 

TIj6 Senators, the Confuls, the Dilators, 
and the O'ther Great Men m the Republic, 
whonn rfie p^QpIe were prudent csneugh^ to. 



t " 



(^) Sec Roufliau'5 S<>c:ial,Ccntra«ft, 
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fear> and iimplc enough to believe^ continued 
/till to mix with thpm, and play off theii' 
political artific^St They ftill continued to 
make ipeeches to them : (a) they ftill availed 
themfelves of their privilege of changing at 
will the place and form of the public meet- 
ings. When they did not find it poffible to 
4ire(ft the refolutions of the Aflemblies, they 
pretended that the omens wer,e not favour- 
able, and under this pretext, or others of the 
fame kind, they >diffolved them. (6) And the 

(a) Valerius Maximus relates, that the Tribunes of the 
People having offered to propofe feme regulations in regard 
to the price of corn, in a time of great fcarcity, ScipioNa-^ 
fica over-ruled the Affembly merely by faying, '' Silence, 
" Romans; I know better than you what is expedient for 
M the Republick. Which words were nx) fooner heard 
*' by the People, than they {hewed by a filence full of 
*' veneration, that they were more afFecled by his authority, 
5' than by the neceffity of providing for their own fubfift- 
** ence "-^Tacetey quafo^ ^irrtes. Plus enim ego qtiam vo$ 
quid reipublica expediat intelligo. ^ua voce audita^, omnes pleno 
jpeneraiionfs Jtlentio^ majorem ejus autoritaiis^ quam alimentO' 
rum fuonun cur,am egerunt, 

(^) ^^ enimmajus eft? Ji de jure Augur um quarlmus^ 
Czys Tully, who himfelf was an Augur, and a Senator into 
the bargain, quam poffe a fummts impenis & fummis potejia- 
tibus Comitiatus &r Concilia^ vel injlituta dimittere^ vel ha- 
bha r ef cinder e? ^id gravius^ quam remfufceptam dirimi^ fi 
2inus -//«^«r ALiUM ^id eft, aliiyn diem) dixerit? — Sed De 
l^egib. Lib. II. §. 12. 
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Tribunes, when they had at length been able 
Jx) €iFc<5 an union among themfclvcs, were 
thus obliged to fubniit to the mortification of 
feeing thofe proj^fts which they had purfued 
with infinite labour, and even through the 
grcateft dangers, irrecoverably defeated by the 
moft defpicable artifices. 

When, at other times, they faw that a 
confederacy w?s carried on with an w 

« 

common warmth againft them, and de« 
(paired of fuccceding by employing expe- 
dients of this kind, or were afraid of dimi- 
nifliing their efficacy by a too frequent ufc 
of them, they betook themfelves to other 
ftratagems. They then conferred on the 
Confuls, 1^ the means of a ihort form of 
words for the occafion, (a) an abfolute power 

» 

over the lives of the Citizens ; or, even, ap- 
pointed a Didlator. The People, at the fight 
of the State mafquerade which was thus dif- 
played before them, were fure to fink into 
a ftate of confternation ; and the Tribunes, 
however clearly they might fee through Ae 



(a) Videat Conful ne quid ditrimenti Rejputlica capiat. 
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arti&ce, trembled alfa in their turn, when 
they thus beheld thetn&lves left without de- 
fenders* {a) 

At other times, they brought falfe accufa-» 
tion& againft the Tribunes before the Aflembly 
itfejf ; or, by privately flandering them to the 
people, they totally deprived them of their 
confidence. It was through artifices of thi^ 
kind that the People were brought to behold, 
without concern, the murder of Tiberius 
Gracchus, the only Roman' that was a real 
patriot i the only one . who truly loved 
the Peojde. — It was alfa in this fame 
manner that Caius, who was not deterred, 
by his brother's fate, from purfuing the 
fame plan of condud:, was in the end fo 
intirely forfaken by the people, that nobody 
could be found among them who would even, 
lend him a horfe to fly from « the fury of 



(a) «' The Tribunes of the People," (ays Livy, wha 
was a great admirer of the Ariftocratical power, ** and the 
•' People them (elves, durft neither lift up their eyes, nor even 
■* mutter^' in the prefence of the Diftator/' N£c advinus 
DiSlatoriam vi/riy aut Tribuni plehls^ aut ipfa PUhs^ attcllere 
cculoSf out htfcere^ audebant.-^Sce^Tit.'Liv.L. vi. §. 16. 
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the Nobles ; and he wafs at laft compelled to 
lay violent hands tipon hjft^fdf, whik hie in- 
voked the wrath of the Gods on his unfaith- 
ful fellow Citizens* 

^ At other times, they raifed divifions among 
the People. Moft formidable combinatiohs 
manifefted themfelves, on a f»ddcn, at tiie 
eve of important tranfadions ; and all mo- 
derate Men avoided attending Aflfembfite, 
where they faw that all was to be tun^lt 
and confufion. 

In fine, that nothing 'might be v/zniing to 
the infolence with which they treated the 
Aflemblies of the People, they fbmetimes 
falfified the declarations of the number of the 
votes i-^— they even once went fo far as to cany 
off the urns into which the Citiziens were 
to throw their fuffragesl {a) 



!^am 



(a) The Reader, with refpcft to all the above obferva- 
tions, may fee Plutarch^s Livesy particularly the Lives of th& 
two Gracchi, I muft add, that I have avoided drawing any 
inflance from thofe Aflemblies, in which pne half of the peo- 
ple were made to arm themfelves againft the other. 1 have 
only alluded here to thofe times which immediately either 
preceded or followed the third*^Punic war, that i«y of thofe 
which are commonly called the te/f ^^r/Wof the Republic. 
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CHAPTER VIII. 

« 

T^be SubjeSi concluded. — EffeBs that have refulted, 
in the Englip^ Government ^ from the People's 
Power being compleatfy delegated to their ^ 
Reprefentatives. 

BUT v/hen the People hav^e intirely 
trufted their power to a moderate num- 
ber of perfons, affairs irhmediately take a 
far diiferent turn. Thofe who govern are 
from that moment obliged to leave off all 
thofe ftratagems which had hitherto infured 
their fuccefs. Inftead of thofe AfTemblies 
which they affedted to defpife, and were per- 
petually comparing to ftorms, or to the 
current of the Etiripus^ {a) and in regard to 



{a) TuJly makes no end of his fimiles on this fubjeft. 
^od enim fretum^ qutm Euripum^ tot motus^ tantas Cff tarn 
varias habere putatis agttationes JluSfuum^ quantas periurha^ 
tiones £5* quantos ajim hahet ratio Comttiorum ? See Orat. pro 
Muraena.— Ctfw^/^, fays he in another place, qua ex impi^ 
ritijftmis conJia\ &c. 0e Amicitia. §1*25. 

Kk 
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which they, confequcntly, thought them- 
fclves at liberty to pafs over the rules of Ju- 
ftice, they now find that they have to deal 
with Men, who are their equals in point of 
education and knowledge, and their inferiors 
only in point of rank and form. They, in con- 
fequence, foon find it neceffary to adopt quite 
different methods ; and, above all, become very 
careful not to talk to them any more about 
the facred chickens, the white or 6/ack ds^s, 
and the Sibylline books. — As they fee their 
new adver^ries expedl to have a proper regard 
paid to them, that fingle circumftance infpires 
them with it : — as they fee. them adt in a regu- 
gular manner, obferve conftant rules, in a word, 
to proceed with Jbrm, they come to look upon 
them with refpeiS, from the very fame reafoa 
which makes them themfelves to be reverenced 
by the people. 

The Reprefentatives of the People, on the 
other hand, do not fail foon to procure for them- 
felves every advantage that may enable them 
effedlually to exert the powers with which they 
have been intrufted, and to adopt every rule of 
proceeding that may make their refolutions to be 
truly the refult of reflexion and dplibcration* 
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Thus it was that in England the Reprefentatives 
of the People, foon after their firft eflablifli- 
ment, were formed into a feparate Aflembly :— 
they afterwards obtained the liberty of ap- 
pointing a Prefident :— foon after, they infifted 
upon their being confulted on the laft form of 
the A6ts to which they had given rife : — laftly, 
they infifted on thenceforth framing them 
themfelves. 

In orier to prevent any poflibility of furprife 
in the courfe of their proceedings, it is a fet- 
tled rule with them, tb^t every propofition, or- 
bill, muft be read three times, at different 
prefixed days, before it can receive a final 
fandion : and, before each reading of the bill, 
as weir as at its firft introdudtion, an exprefs 
refolution muft be taken to continue it under 
confideration. If the bill be rejedted, in any 
one of thofe feveral operations, it muft be 
dropped, and cannot be propofed again during 
the fame Seflion, {a) 



(a) It is moreover a fettled rule in the Houfe of Commons, 
that no Member is to fpeak more than once in the fame day. 
When the number and nature of the claufes of a Bill require 

Kk 2 
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' The Commons have been, above all, 
jealous of the freedom of fpeech in , their 
aflcmbly. They have expfefsly ftipulated, 
as we mentioned above, that none of 
their words or fpeeches fhould be cjueftioned 
in any place out of their Houfe. In fine, 
in order to keep their deliberations free 
from every kind of influence, they have 
not allowed their Prefident to give his vote, 
or even his opinion : — they moreover have 
fettled it as a rule, not only that the King 
could not fend to them any exprefs propo- 
fals about laws, or other fubjedts ; but even 
that his name fhould never be mentioned ix\ 
their deliberations, {a) 



that it fliould be difcuffed in 9 freer manner, a Committee 
is appointed for that purpofe, whoarc^to make their report 
afterwards to the Houfe. When the fubjeft is of import- 
ance, this Committee is formed of the whole Hoitfe, which 
ftill continues to fit in the fame place, but in a lefs folemn 
manner, and under another Prefident who is called the 
chairman of the Committee. In order to form the Houfe 
again, the mace is replaced on the Table, and the Speaker 
goes ^galn into hi$ chair, 

(a) If j^ny perfon were to mention in his fpeech, what 
the King wifiies to ley would be glad to fee, &c. he would be 
immediately called jo order for attemptipg. to influence the 
deHU* 
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But the circumftance which, of all others, 
conftitutes the fuperior excellence of a Go- 
vernment in which the People only aft through 
Reprefentative$, that is, by means of an aflem- 
bly formed of a moderate number of perfons, 
and in which every Member has it in his power 
to propofc new fubjeds, and to argue and can- 

T 

vafs the queftions that arife, is that fuch a 
Conftitution is the only one that is capable 
of the immenfe advantage, and of which I 
do not know if I have been able to convey 
an adequate, idea to. my readers whep I men- 
tioned it before, {a) I mean, that of putting 
into the hands of , the People the moving 
iprings of the Legiflative authority. 

In a Conftitution where the People at large 
exercife ^ the funftion of enading the Laws, 
as it is only to thofe perfons upon whom the 
Citizens are accuftomed to turn their eyes, {that 
is, tp the very Men who govern) that the 
AjflemWy have either time, or inclination, to 
liften, they acquire, at length, as has conftantly 
been the cafe in all Republics, the exclufivc 

- Ill I • • h II ■ I I I 

I. .- ' ■ • f 

(<i) Sec Chap. IV. of this Book, 
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right of propofing, if they pleafc, when thc^ 
pleafe^ in what manner they pleafe. A pre- 
rogative this, of fuch extent, that it would 
fuffice to put an Affembly formed of Men of 
the greateft parts, at the mercy of a few 
dunces, and renders compleatly illufory the 
boafted power of the People. Nay more, as 
this prerogative is thus placed in the very 
hands of the adverfaries of the People, it forces 
the People to remain expofed to their attacks, 
in a condition perpetually paffive, and takes 
from them the only legal means with which 
they might effcdtually defeat their ufurpations. 

To exprefe the whole in few words. 
A reprefentative Gonftitution places the re- 

1 

medy in the hands of thofe who feel the 
diforder ; but z popular Gonftitution places the 
remedy in the hands of thofe who caufe the 
diforder ; and it is neceifarily produftive, in the 
event, of the misfortune, — of the political cala« 
mity, of trufting the means and the care oif 
repreffing Power, . to the Men who have the 
enjoyment of power. 



CHAP^ 
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A farther Difdd^ant^ge of Republican Gth- 
'vernmenU. — Ihe Peofte are neceff'arily betrayed 
iy- tbtfi in *wbom th^ trujt. 

BUT J thoi^ general, Afiemblies of a Peo- 
ple who were made to determine upoa 
things which » they, neither uuderftood not 
examined^,— rth^t general confufion in which 

the Ambitious could at all times hide their 

» ' • . « « 

artifices, and carry on their fchemes with fafety,. 
were not the only evils attending the ancient 
Commonwealths. There was a more fecret 
defeft, and a defed: that ftfuck immediately 
at the very vitals of it, inherent in that kind 
of Government. 

It was . impoflible for the people ever to 
have faithful defenders. Neither thofe whom 
they had exprefsly chofen, nor thofe whom 
fome perfonal advantages enabled to govern 
the Aflemblies, (for the only ufe, I muft. 
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repeat it, which the People ever make of 
their power, is to give it away, or allow it 
to be taken from them) could poffibly be 
united to them by any common feeling of 
the fame concerns. Their influcncte placing 
them, in a great meafurc, upon a level with 
thofe who were inverted with, the executive 
power, they cared little tojrcftrain. oppr^ffions 
out of the reach of which they faw them- 

r 

felves placed. Nay, they feafed left Aey 
fliould thereby leflen a power which they knew 
was one day to 'be their own; — if they had 
not even already an actual fhare in it. (^) 

Thus, at Rome, the only end which the 
.Tribunes ever purfued with any degree of 
earneftnefs and perfeverance, was to procure 
to the People, that is, to themfelves, an 
admiflion into all the different dignities in 
the Republick. After having obtained a law 



(tf) How could it be expe<9:cd, that Men who entertained 
views of being Praetors, would endeavour to reftrain the 
power of the Praetors j — that Men who aimed at being one 
day Confuls, would wifli to limit the power of^ the Con- 
fuls, — that Men v/hom their intereft with the People made 
fure of getting into the Senate, would ferioufly endeavour 
to confine the authority of the Senate ? 
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for admitting tfbe Ffcbeians tp the ConfulfKip, 
they pi?ocur6d fot them the liberty of int«i^^ 
mzt^png with the Patrrcia«s.^ They after* 
vrarob gbt them< admitted to • the Didlatorihipi 
to the office o£ ipilitary Trifoaiie, to tk^ 
Cenibrihip: — in a word, the only ufc they 
made of the power of the People, was to ia-e 
cMwr&.prerogiativfes which they called the pre-* 
ro^ives of all, but which they, and their 
frlenids, ^loitc, \mce ever, likely to enjoy. 

Bat we do hot find, that they evjer em- 
ployed the power of the People in things 
really 'beneficial to the People. We do not 
find, that they ever fet bounds to the terrible 
power of its Magiftrates ;— -that they ever re- 
pr^fiedthat clafs of Citkcns who knew ho^v to 
snake their crimes to be refpe^d ; — in a word', 
that they ever endeavoured, on the one hand, 
to' fegulale, and on the other, to ftrengthen, 
the judicial ; power : precautions thcfe, wit'h- 
out which m^i* might ftruggle to the end of 
the world withourever attaining liberty, {a) 



tm 



{a) Without fuch precautions, laws muft always be, as 
Mr. Pope expteflea it, 

** Still for the ftroog too weak,, the weak too ftrong." 

L 1 
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. And indeed the j udicial . power, that furc 
criterion of the goodncfs of a Government, 
was always, at . Rome, a mere inftrumeat of 
tyranny. The Confuls were, at all times, 
invefted ^yith an abfolute power over the lives 
of the Citizens. The Didlators pofleffed the 
fame right : fo did the Praetors, the Tribunes 
of. the People, the judicial. Commiffioners 
named by the Seriate, and fo, , of confequence, 
did the Senate . itfelf ; and the fa<5t of the 
three hundred and feventy deferters whom it 
commanded to be thrown down, at one tirpe, 
as Livy relates, from the Tarpeian rock, fuffi- 
ciently (hews that they well knew how to 
exert it uppn occafion. 

: It even jPnay be faid, ;th^t, at Rome, the 
power of lift, atnd death, or rather the right 
of killing, ' was annexed to every kind of 
authority whateviSr, even to that which refults 
frora mere influence, or wealth ; and the only 
confequence of the murder of the Gracchi, 
which was accompanied by ^thofc of three hun- 
dred, and afterwards of four thou{and» un- 
armed Citizens, whom the Nobles knocked on 
the. heady was to engage the Senate to crcdt a 
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Temple to Concord. The Lex Porcia de tergo 
civiuniy which has been fo much celebrated, 
was attended with no other efFedi but that of 
more compleatly fecuring againft the danger 
of a retaliation, fuch Confuls, Prsetors, 
Quaeftors, &c. as, like Verres, caufed the 
inferiour Citizens of Rome to be fcourged with 
rods, and put to death upon cpfles, through 
cnere caprice and cruelty, {a) 

In fine, nothing can more compleatly flie w 
to what degree the Tribunes had forfak'en 
the interefts pf the People, whom they were 
appointed to defend, than that they had allowed 



(d) If wc\turn our eyes to Laced»mon, we (hall fee, 
from feveral inftances of the juftice of. the Ephori, that 
matters were little better ordered there.: And in Athens 
itfelf, which is the only one of the Ancient Common- 
wealths in which the people feem to have enjoyed any de- 
gree of real liberty, we fee the M^giftratcs proceed nearly 
in the fame manner as they now do among the Turks : and 
I think . no other proof needs be given of this Uii^n the 
ftory of the Barber in the PiraBu$, who having fpread 
about the Town the news of the overthrow of the Athe- 
nians in Sicily,. which. be had heard from, a ftranger who 
had flopped at his (hop, wa$ put to the torture, by the 
command . of the Archon?^ becaufe he . could not tell the 
name ::pf vhis author.— -See PiW. Life of Nicias. 

- : L la 
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(the Senate to mytd itffelf with ttic power of 
jtaxation : thfey eyen fitifercd them to aflume t© 
themfclves the. powcr> not only of di£penfing 
with the Uw$» hut alio of abrc>gatiijg t\i§m.{a) 

In a word, ^ a ncceflary confequence of 
the commtmicBtbiiity' of power, a' circwnftaaGC 
ciTentially inherent in the reputrKcan form of 
government, - it is impoffible for it «ver to be 
reftrained within certain rules.- Thofe who are 
-in a condition to controul or reprefs it, feom 
that very circumftance^ beconae its defenders. 
Though they may have rilen, as we may fuppofe, 
from the humbleft ftations, and which fcemed 



{d) There ^re frequent inftances of the Confals taking 
^way from the Capitol the tables of the laws paflTed -under tfaerr 
'predecefibrs. Noriyas this, a3 we might at iirft be tempted 
to believe, an a£l of violence which fuccefs alone couU 
-juftrfy \ it was a confequence of - the acknowledged power 
'^joyed by the Senate, cujus erat graviffimum judicium de 
Jure legUmf as we may fee in feveral places in TuHy. 
-Nay, the Augurs themfclves, as ToUy informs us, enjoyed 
•thtft privilege. ^* If laws have not been laid hefore the 
"** people, in (hie legal form, they (the AuguKs) may fup- 
'** prefs theihj' as was done with- refpe^ to the X/ir Tkio, 
** by the decree of the College, and to the leges ZUda^ 
^* by the advice of Philip, who was Conful.and Attgttr.'* 
Legem^ Ji mn jure rqgata .^,. toUertpaffiint^ ut "Teiiam, 
decreto CbHegii^ ut Livias^ conftlio Philippic Con/utis fif ^«- 
gurii, — See dc Legib, Lib. ii. §. I2» 
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totally to precludfs them from all aml^it^as 
views, they have iu> fooner rienchcd a certain 
degree of eroinenpc, than they begin to aii^ 
higher^ Thicir ^deaVours had atiirfl qq pther 
oh|e£t> as they profefled> and perh^ with 
truths than to fee the laws ej^ecuted : their only 
view at pne&nt is to iet themfelves abov^^ them ; 
and ieeij9g themfelves raifed to thelevd of a 
jclafs of Men w^o poiTefs all the power, and 
enjoy all the advantages in the State, they 
make hafte to j<)in thpmfelves to fibem. {a) 



(.a) Which always proves a very cafy thing. It isin CoBt^ 
monwealths the |)articular care of that clafs of Men who 
are at the head txf the 6fate^ to keep a watchful eye ever the 
People^ in.ord«r tp dri^wover to their own party any Man 
who happens to acquiric a confidecable influence among 
them ; and this thcy are (and indeed muft be) themone 
attentive to dQ, in {)r0pQrtioo a^ the nature pf tihe Gl>' 
v.erment is more demecratical. 

The Conftitution of Rome had even made exprefs 
provifions on "(hat fubjeft. Not t>nly the CenfoFs could 
at once temovei any Citizen into what Tribe they pUafc^, 
and even into the Senate, (and we may eafily believe, that 
they made a political ufe of this their privilege) but it was 
-filib a fettied Ti|k, that all perfoQS who had ibeen |>rp- 
jnotod to «ny public office by rthe People, ftKh as tl\e 
Confulfliip, the iEdilefliip, or' Tribunrfhip, became^ ipfi 
^5j^, m^mter&jaf.thfi^.^na;e.-r£ieej\^ l)^^Ml^ 

on the Reman Sena^* 
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' PcrfonaL power and independancc x>n the 
laws, being, in fuch States, the immediate 
confcquence of the favour of the People^ they 
are under an unavoidable neceffity of being 
betrayed. Corrupting, as it were, every thing 
they touch, they cannot fhow a preference to 
any Man, but they thereby attack his virtue; 
they cannot raife him, without immediately 
lofing him, and weakening their own caufe :— 
nay more, they thereby infpire him with 
views diredtly oppofite to their own, and fend 
him to join and increafe the number oi their 
«xemies. 

, Thus, at Rome, after the feeble barrier, 
which excluded the people from offices oS^ 
po>ver and dignity, had been thrown down, 
the great Plebeians, whom the votes of the 
People began to raife to thofe offices, were 
immediately received into the Senate, as has 
been juft now obferved. And their families, 
from that period, formed, in conjundtion with 
the ancient Patrician families; a new combina- 
tion of men,. (^) which was compofed of no 



^ - 

{a) Sec the Note {a) page igz. 
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parjticular clafs o£:Citi«ris, but:o£all thofc in 
general who had had power enough .to gain ad-^ 
mittance into, it,;-, fp^jth^t/ from that period, 
only a 'fipgle qyef grown head was to be fecn in 
the,Jlepublic ; which being formed of all thofc 
who h^4 either waUh or influeoice of^ny J^nfl, 
and ^ ^ifpofio^. af will of the laws and the 
pQwe;;. of the people, {a] ibon loft, all regard 
to..^npderation and^dccpqcy* . . *. 

Ewery Conftitution, therefore, whatever may 
be.l iis' 1 form, which does not . provide for inv 
coDYOniences of the kind micntibnied above, 
isra.. GGnftitution: eflentially impcrfeft. It is 
in' Man himfelf that the fource of the eviU 
to bic remedied, lies ; general precautions there- 
fore Qan alone prevent them. I£it be a fatal 
error' rotirely to rely on the jufticb .and equity 
of 'thofe. who govern, it is an error xk> lefs 
fatal: to -imagine, that while virtue and mo- 
deration -^ are the conftant companions of 
tho& who oppofc the abufes of Power, all 



J • tf • 



(a) It was a great misfortune for the people of Rome, 
whatever may have been laid to the contrary by the Wri- 
ters on this fubjecS^, that tjie diftindion between the Patri- 
cians and the Plebeians was ever aboliftied ; though, to fay the 
truth, this was an event which could not be prevented. 
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smhitidii^ all lm6 a£ dominion are confined 
td the otherf joixty. 

Though wife Men fomctftnes may, feduced 
hy the power of names, and in the heat of 
political contentions, dcviajCjMFrom what ought 
to be tHcir real end, they neverthelefs know, 
that it is not againft the ^f>ph\ the Coruncanii, 
and the Cetbegh btit againft all thofc who can 
influence the execution of the laws, that pre^ 
cautions ought to be taken ^•--^that it is not 
the Conful, the Praetor, the Archon, the Mi** 
nifter^ the King, wiiom we ought to dread> 
nor the. Tribune, or the Hepreiemtatife of the 
people, on whom wc arc implicitly to rely; 
but that ail thoie perfons^ without dt(ti]idioii> 
ought to be the objefljs of our jealoufy, who, 
by any methods, and under any names wfaat- 
Ibcver, have acquired the means of turning 
againft each individual the colleftivc ftrengtfa 
of all, and have fo ordered things around 
them, that whoever attempts to refift thenit 
is fure to find himfelf engaged alone againft 
Vi thoufand. 



CHAP. 
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CHAPTER: X. ; 

■ '' ' • * ! " 

Fundamental - differ enct hetm^en the : EngHJk 

Gov.ernment and the ^ Governmmts, juji der 

fcribed. — In "B^ngland all Executive Authority 

is- placed put of the bands of tbofe in whom the 

People put their confidence, ^^XJfefulnefs of the 

* Power of the Crown , 

IN what.manner, therefore, has the Engllfli 
Cqnftitution contrived to find a remedy for 
political evils which, from the very nature of 
Men and things, feem to be irremediable,? 
How* has it found means to oblige thof^ 
perfons, to whom the People have given up 
their power, to make them effedtual and laft- 
ing returns of gratitude ?—thofe who enjojr 
an exclufive authority, to feek the advantage 
of all ? — thofe who make the laws, to makfe 
only equitable ones ? It has been by fiib- 
jedting them themfelves to thofe laws; and, 
for that purpofe, by excluding them froift 
-dsv}' fhare in tHe execution of them.- 

Mm 
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Thus, the Parliament can eftablifh as nu- 
merous a ftanding army as it plcafes ; — but 
immediately another Power comes forward, 
which taJccs tlie abfolute cc^mand of it— 
which fills all the pofts in it, and direds 
its motions' af its pleaftire.^— .The" Parliament 
may lajF new taxes y — but immediately another 
Power ifeizeis upon thie produce of them, and 
albne enjoys the advantages* akl glory arifing 
iff dm the difpofat of it. The Parliament may 
even, if you pleafe, repeal the laws on which 
the fafety. of the Subjed: is grounded; but it 
is not their q^^n caprices and arbitrary hu- 
mours, it is the caprices and paflions of other 
Men,, which they will have gratified, when 
tliey fliall have overthrown the columns of 
liberty. . \ 

And the E^jgljlh Conftitution has not q.i% 
excluded from .any fhare in the Execution of 
the laws thofe in whopi the People iruft for 
,the cnading of them, but it has alfo tjaken 
from them what would have had the fam? 
perpiciou? inflii?n9e on ,their .deliberal;iQns> 
the hope of ever invading. ,th?tt executive 
authority, and transferring it to themfelves.. 
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^ This authority !has been made in England 
©nc linglc> indWifible .prerogative ;— it has 
bdbn made (ortrcr the unaltQQftble attribute 
of one pofon, tiurked out and afccrtained 
beforehand by indA iditmn kivs and long-* 
eftabliflied cuftofm; and all thr ad:ive forces 
in the. State ytmft be^n left at his difpofal. 

In order to fecure ftil! more this prero-*- 
gativc agatnft all poffibility x>f attempts from 
individuals, it has been farther heightened 
and ftrcngthened by every thing that can 
attraSfk and fix the -attention and reverence of 
the people. . The power of conferring and 
taking away places and employments has alfo 
been added to it, and ambition itfelf has thus 
been interefted in its fupport. 

A fhare in the Legiflative power has alfo 
been given to the Man to whom this pre- 
rogative has been delegated : a paflivc Ihare 
indeed, and the only one that can, with 
fafet^ to the State, be trufted to him, but by 
the means of which he is enabled ' to defeat 
every • attempt againft his confth? utional - au-** 

» . V • • 

thority. 

■ 'Mm 2' 
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L'aftly, he is the only felf-cxifting and in- 
dependent Power in the Stlte, The Gene- 
rals, or the Minifters of State, are fo only by 
the continuance of his will and picafure : he 
would even difmifs the Parliament itfclf, if 
ever he faw them begin to entertain dan- 
gerous defigns ; and he needs only fay one 
word to difperfe and annihilate every power 
in the State that might threaten his autho- 
rity. . Formidable prerogatives thefc ; but with 
regard to which we ihall be inclined to lay 
afide our apprehenfions, if we reflcd, on the 
one hand, on the great privileges^of the peo- 
ple by which they have been counterba- 
lanced, and on the other hand, on the happy 
confequences that refult from their being thus 
united together. 

From this unity, and, if I may fo exprefs 
myfelf, this tptal fequeftration, of the Execu- 
tive authority, this advantageous coniequcpce, 
in the firfl place, follows, which hasbeeaob- 
ferved in a preceding Chapter, that the:4itten- 
tion of the whole Nation is directed to one and 

«... ^ « . .. ^ 

the fame objeft. The People, befidcs> enjoy 
this ffloft eflcntial advantage, which they would 
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vatoly endeavour to obtain under the Govern- 
ment of many, — they can give their confi- 
dence, without giving power over themfelves, 
and againft themfelves ; they can appoint 
Truftees, without at the fame time giving 
themfelves Mailers. 

T\hofe Men to whom the. People have 
delegated the . Power of framing the Laws, 
are thereby made fure to feel the whole 

« 

weight of them.— They can increafe the pre- 
rogatives of the Executive power, but they 
cannot inveft themfelves with it :»~they can- 
not diredl its motions ; they only can unbind 
its hands. 

They are made to derive their importance, 
nay they are indebted for their exiftence, to 
the need in which that Power ftands of their 
affiftance; and they know that' they would 
no fooner have betrayed the truft of the Peo '^ 
pie, and cbmpleated the treacherous work, 
but :they would fee themfelves diiTolved, 
ijmracd, as injftruments now fpent and become 
wotthlefs. . . 

« 

This fame difpofition of things alfo pre- 
vents, in England, that effential defedt, in- 
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hcrent in the Govemmeat of many, whici:i ki$ 
been defcribed in the preceding Chapter* 

In that fort of Government, the caufe of 
the People, as has been obfenred, is conti- 
nually deferted and betrayed. The arbitrary 
prerogatives of the governing Powers arc at 
all times either openly or fecrctly favoured, not 
only by thofe in whofe poileffion they are ; 
not^^xily by thofe who have reafon to hqjc 
that they ihall fome time fluare in the exer* 
cife of them ; but alio by the whole croud of 
thofe Men who, in confequeqce of the natural 
difpofition of Mankind to over*rate their own 
fortune, fondly imagine, either that tbqr 
fhall one day enjoy fome branch of this go- . 
verning authority, or that they are even zhesdy, 
in fome way or other, affociated to it. 

But as this authority has been made, in 
En^and, the indivifible, unalienable ^ attribute 
cf one alone, all other perfons in d^e State 
are, if>/b fa&o^ intereftcd to confine it wiAim 
its due bounds. — -Liberty is thus made the 
common caufe of all; — the laws that ibciire 
it are fupported by Men of every radnkiand 
order; and the Habeas Corpus A<3i for^ift* 
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ftance, is -as " zedloufly defended by the firft 
Nobkman in the Kingdom^ a& by the meanefir 
Subject* 

Even: the Mmifter himfelf, in confequente* 
of this inalienability of the Executive authority,' 
is equally interefted with his fellow Citizens, 
to maintain the laws on which public liberty 
is founded. He knows, in the midft: of his* 
pkns for enjoying or retaining his authority, 
that a Court-intfigue, or a caprice, may at 
every, inftant confound him watb' <he' multi- 
tede^^j^nd the railcour of a Succeflbr long 
kept.Diit, fend him\to linger"^ in the fame 
jail'^whidi, his temp6ra!:y paiSons ' might tempt 
him to prepare for others. * . ^ ^ 

liLConfeqiicnce of this difpofiiion of things. 
Great Men are therefore made to join in a 
common caufe with the People for reftraining 
tRe facccffes of the Governing Power; and, 
what is no lefs. effential to the public wcl- 
fkrc,> they are alfo, /from this fame caufe,. 
csempclkd to reftrain the excefs of their own 
prh^te power or influence ; and a general 
j^it of juftice thus difFufcs itfclf throughout 
all parts of the State. 
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The wealthy Commoner, the Representative 
of the People, the potent Peer, always having 
before their eyes the view of a formida- 
ble Power, of a Power froni the attempts 
of which they have only the (hield of the 
laws to protcdl them, and which wguld,; in the 
ilTue, retaliate an hundred fold upon mem their 
fmalleil adls of, violence, are compelled, botix 
to wifh only for equitabk laws> and to obferve 
thein with a fcrupulous ej^aiStnefs. 

Let the People dread, therefore, (it is ncccf- 
fary to the preservation of their liberty) but let 
them never intircly ceafe to love, the Throne, 
that fole and indivifible feat of all the a^ve 
powers in the State. 

Let them know that it is that, which, 
by lending an immenfc ftrength to tha arm of 
Juftice, has enabled her to bring to account as 
well the mofl powerful, as the meaneft of- 
fender ; — which has fuppreffed, and, if I may fo 
cxprefs myfelf, weeded out all thofe tyrannies, 
fometimes confederated with, and fometiikies 
adverfe to, each other, which inceflantly tend 
to grow up in the niiddle of civil ibcieties, and 
are the more terrible, in proportion as they fed 
themfelves to be lels firmlv ellablifhed. 
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Let them know that it is that, which, 
by^ making all honours and places depend on 
the will of one Man, has confined within 
private walls thofe projed:s, the purfuit of 
which, in fornler times, fhook the founda- 
tions of whole States,— *has changed into in-^ 
trigues the cpnflidls, the outrages of ambition; 
and that thofe contentions which, in the pre^ 
lent timeS| afford them only matter of amnfe* 
ment, are the Volpanos which fct in flames 
the ancient Commonwealths. 

That it is that, which, leaving to the 
rich • no other Security for his palace, than 
what the peafant has for his cottage, has 
vmited his caufe to that of the latter; — 
thq^r caufe of the powerful to that of the 
helplefs:;-T-the caufe of the Man of extenfive 
influjpn.ce and connexions, to that of him who 
is , without friends. 

ft is the Throne above all, it is this jea- 
lom Power, that makes the People fure 
thatJdts.. Reprefentatives neveir will be any 
thiingt more than its Repreferttatives ; arid it 
is lSt» cver*^fubfifting Carthage w^hich vouches 
tO'iit for the duration of their virtue. 

Nn CHAP. 
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T^be Powers ^w&ich the People themfeJves exercife,--^ 
The PileSlion of Members of ParliamenU 

* * • * * 

■ 

THE Englifb Gonftitutidn having ittti- 
mately coimeftcd tlie fate t>f the Men 
to whom the People ttttft thfeir power, with 
-that of thfe people themfeives, ireally, ieeriis, 
/by that cauitiofi alone, to hiive procurod tiw 
laftcr ^ corapledt fcJcurity. 

However, 'as Ate viciflihade t>F' !iuttian -affairs 
tnay, iti procefe of time, ^rfeafefe events tvfdch at 
iirft had Appeared mbft improbable, it mi^t 
§iappcn that <4^ Miirffters 6f ^the Executive 
power, notwithftanding the-irrtfcreft Aey thent- 
felves have in the prcfervatioii of piAL'c 
liberty, and m fpite of tke iprecautioiis «c- 
prefsly taken in . oinler to rpt^vent the dk& 
of their influence, Hiould,- ^ ltiigth# tempby 
fudi cSickcious means as might bring abodt a 
furrcndcr of fome of the laws upon wiiichihos 
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public liberty is fpuiyied,. And though we 
flaottld fuppafe, that fuch a danger would 
feally be Qhimedcal> it mig^t at leaft happen, 
tbat^ .conniving at a viciqua a4«^|niflration^ 
and h^i^g over liberal of the produce of the 
labo;;rs of the people, the Reprefeatatives of 
the People might i^iake thenpi fuiFer many of 
the evils which attend worfe forms of Go*- 
^lecnmeat. 

Laftly, as their duty does not coniift only 
in. pr«ferving their conftituents againfl .the 
calamities of an arbitrary Government, but 
moreover in procuring them the beft admi-- 
niiltation poffible, it might happen that they 
would mai^ifeft, in this refpedt, an indiiference 
whif h would, in its confequences^ amount to 
a r^al calamity. 

Jt was therefore neccflary, that the Coafti-? 
tutxon fhould furnifh a remedy for all the 
above cafes : now, it is in the right of cle<5* 
ing Members that this remedy lies. 

When the time is come at which the 
commiffion which the people had given to 
their delegates expires, they again affemble in 
their feveral Towns or Counties: on thefe 

Nnz 
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occafions they have it in their power to cledfc 
again thofe of their reprefentatives whofe 
former condud they approve, and to r-eje<5t 
thofe who have contributed to give rife to 
their complaints. A fimple remedy this, and 
which only requiring, in its application, a 
knowledge of matters of faft, is intirely 
within the reach of the abilities of the Peo- 
ple ; but a remedy, at the fame time, which 
is the moil efiei^ual that could be applied; 
for, as the evils complained of arife merely 
from the peculiar difpofitions of a certain 
number of individuals, to fet afide thofe indi^ 
viduals, is to pluck up the eyil by the roots* 

But. I perceive^ that in order to make the 
reader fenfible of the advantages that may 
accrue to the people of England, firom their 
right of eledtion, there is another of their 
rights, of which it is abfolutely neceflary that 
I fhould firfl give an account. 
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CHAPTER XII. 

flhe SuijeSi continue^.^^Liberty of the Prefix 

AS the evils that may be complained of 
in a State dp not always arife merely 
from the defedl of the laws, but alfo from the 
tion-execution of them, a non-execution too, 
ivhich is oftentimes fuch that it is impofRble 
to fubjedt it to any exprefs punifhment, or 
even tp i^fcertain it by any previous definition. 
Men, in feveral ftates, have been led to feek 
for an expedient that might fupply the una- 
voidable deficiency of legiflative provifions, 
4nd begin to aft, as it w^ere, from the point 
at which the latter begin to fail. I mean 
here to fpeak of the Cenforial power : a 
power which may produce very great efFefts ; 
but the exercife of which (contrary to that 
gf the legiflative power) muft be left to the 
People. 

As the propof^d end of Legiflation is not, 
according to what has been obferved above. 
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to have the particular intentions of indivi- 
^wlSy vpcsi every ca&, known and complied 
with, but folely to have what is moft con- 
ducive to the public good om the oecaiions 

4 

that arife, found out and eftablifhed, it is 
not an cflential requifite, that, in leg^tive 
operations, every individual fhould be called 
upon to' deliver his opinion: and fince this 
expedient, which at firft fight appears fo na-^ 
tural, of feeking out, by the advice of all, 
that which concerns all, is found liable, when 
carried into pradtice, to the greateft incon- 
veniences, we muft not hefitate to lay it 
afide intirely. But as it. is the opinion of 
individuals, alone, which conftitutes the check 
of a cenforial power, this power cannot poffibly 
produce its intended effedt, any farther than 
this public opinion is made known and de- 
clared: the fentiments of the people are the 
only thing in queftion here; and it is of 
confequence neceflary, that the people ihould 
Ipeak for themfelves, and manifeft thpie feiiti- 
ments. A particular Court of Ceniure there-* 
fore eflentially fruftrates its intended purpofe j 
— it is attended, befides, with very great in- 
conveniences. 
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A« * the nfe of Aich a Court is *o determine 
ijpofl thofe caies^ onty, which lie out of tfee 
province of the law*, it cannot be tied down 
to my precife regulations* As a farther cosife* 
quence of the natur-e of its fundtions^ it cin^ 
not even be fubjedled to any conflitutioR^ 
xivBck J and it prefents continually to thp eye^ 
tbfi view of. a. power intirely arbitrary; au4 
wbidv-un its diBerc^ exertton$i ma^ ^^^ 
ia the jmoJ^ cruel .npiwner, ,the ^zce zni 
h^pia^s of imUvidual$..(i3:) Jt ,4$ .^tonde^ 

{m) M* dcMotittft^kuy and 'M. R^ouleau, and ip^ieA 
all fj^ Writers i have mu vrith on 'Uiis /ub|ec^» bf A^v 
vaft encomiums oi\ the Cenforial Tribunal that had been 
inftitdted -at Rome;-^thcy inre not been aware that this 
pewar: ^, Cen(at% Mg^d in the hands C(f4)BPuiJar JMagir 
itrates, witlj other clircr,etiioRary powsers annexed to Mt, jyaa 
no otter 'than a piece of Statc-braft, like thofe defcribed in the 
p-Q8C«diag Chafttert ^ and Uad'ibeea,cofvti4ved by t^e S«fiatef^ 
an^dditjon^^ mpns of feoiring its;autbfc>rky/-^Sir TJ^aoa^p 
More has alfo adopted fimil^r opinions on this fuhje^ft ; and 
he « 40 fer »from "iHowihg i!he people to canvafs the actions 
of their iRuiers,^ th^tan bdfi Syflem of Poli[tyy. whicb he plfe 

jfn AcQount of Utfpia (.the happy Region ,«j-r«^ ^d 'TOTraj) Jup 
makes it death for individuals to talk a'bout the CQndM(^ 
<lf KSowuimetit. 

l^ela^kindxifpleaGire, Ijnuft:coi\fc£s, to-obferve, .on^his 
occauon^ thatthou^h I have been called by fon>e ap ^vocate 
for Tower, 5 tavc-carricd my -ideas of Liberty ferfher Chan 
many Writers who have mentioned that word with mucb 
enthufiafm« 
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befide$> with this very pernicious conftquence^ 
that, by dilating to the people their judgments 
.of Men or meafures, it t^kes from them that 
freedom of thinking, which is the nobleft 
privilege, . as . well as the firmeft prop, of 
Liberty. 

We may therefore look upon it as a farther 
proof of the foundnefs of the principles on 
which the Englifh conftitution is founded, 
that it lias allotted to tht people thcmfelvcs 
Ae province of openly canvaffing and arraign* 
iiig~ the - cendu^ of tbofe- ^w4^o-"ftre— invcfled 
.with :aoy: bfanch of p^ublic ;authority/; and 
that it has thus delivered into the hands 

* » * 

of the People at large, the exercifc of 
the Cenforial power. Ev^y fubjeft in Eng^ 
land has not only a right . to prefent. . peti- 
tiops, to thfp King, or the Houfes of: Par*. 
liament; but he has a right alfo to lay his 
complaints and obfervations before th^ Pub- 
lic^ by the means of an open prefs. A 
formidable right this, to thofe who rule JVlan- 
kind; and which, continually difpeUing the 
cloud of majefty by which they are fur- 
rounded, brings them to a Icviel ^yith .the rejft 
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6f Mankind, and .ftrikes at the very being 
of their authority^ 

And indeed this privilege is that vi^liich has 
been obtained by thd People, with the greateft 
difficulty, arid lateft in point of time, at the 
expence of the Executive power. Freedoni 
was in every other reipedl already eftabliflied, 
when the Engliih were ftill^ with rdgard t6 . 
the public expi*effion of their fentimeiits, under 
a yoke that may be called defpotic^ Hiftory 
abounds with inftances of the feverity of 
the Court of Star-Chamber, againft thofe 
who prefumed to write on political fubje^s. 
It had fixed the number of printefrs and 
printing-prefles; and appointed ^ Lkenfer^ 
without whofe approbation no book could 
be publilhed. Befides, as this Tribunal 
decided matters by its own fmgle authority,- 
and without the intervention of a Jury, it 
was always ready to find thofe perfons guilty, 
whom the Court was pleafed to look uport 
as fiich ; nor was it indsed without ground 
that Chief Juftice Coke, whofe notions of 
liberty were fomewhat tainted with the pre- 
judices of the times in which he livedj^- 

Oo 
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concluded the clogiums he has beftowed on this 
Court, with faying, tjiat " the right inftitution 
** and orders thereof being obferved, it doth 
*' keep all England in quiet." 

After the Court of Star-Chamber had beea 
abolifhed, the Long Parliament, whofe tonduft 
and aflumed power were little better qualified 
to bear a fcrutiny, revived the regulations 
againft the freedom of the prefs. Charles the 
Second, and after him James the Second, pro- 
cured farther 'renewals of them. Thefc latter 
Adts having expired in the year 1692, were, 
at this aera, although pofterior to the Revolu- 
tion, continued for two years longer ; fo that 
it was not till the year 1 694, tliat, in confe* 
quence of the Parliament's refufal to Qontmuc 
the prohibitions any longer, the freedom of 
the prefs, (a privilege which the Executive 
power could not, it feemed, prevail upon itfeLf. 
to yield up to the people) was finally efta- 
blifhed. 

In what then does this liberty of iiM 
prefs precifely confift? Is it a liberty left to 
every one to publifh any thing that comes into 
his head ; to calumniate, to blacken, whom 



OF ENGLAND. a8^ 

he pleafes ? No ! the fame laws that protcft 
the perfon arid the property of the individual, 
have alfo fecurcd his reputation; and they 
decree againft libels, when really fo, punifh- 
ments of the fame kind as are eftabliftied 
in other Countries- ^ But, on the other hand, 
they do not allow, as in other States, that 
a Man Ihould be deemed guilty of a crime for 
merely publifhing fomething in print; and 
they appoint a puniflimcnt only againft him 
who has printed things that are criminal,* 
and who is declared guilty of fo doing by 
twelve of his equals, appointed to determine? 
upon his cafe, with the precautions we have 
before defcribed* 

The liberty ' of the prefs, as eftablifhed in 
England, confifts therefore, (to define it more 
precifely) in this, that neither the Courts of 
Juftice, nor any other Judges whatever, are 
authorifed to take any previous notice of wri- 
tings intended for the prcfs ;. but are confined to 
thofe which are actually printed ; and muft, in 
thefe cafes, proceed by the Trial by Jury. 

It is even the latter circumftance which 
more, particularly conftitutes the freedom of 

OO 2 
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the prefs. If the Magiftrates, though con-« 
fined, in their proceedings, to cafes of criminal 
publications, were ta be the £ole Judges of the 
criminal nature of the things publiflied, it 
might eafily^ happen (hat, with ♦regard to a 
pbinj, \yhich, like this^ fo highly excites ihe 
jealou fy of the governing Powers, fhey wqu14 
exert themfelves with fo much fpijrit and perfe- 
yerarice, that they might, at length, fiicoe^4 
in compleatly ftriking off all tjie heads of 
the hydra. 

But whether the authority <if the Judges* li 
exerted at the motion of a private individudi, 
at whether it be at the inftance of -the Gd- 
vernment itfelf, their fole ofRte fs to dedare 
the punifhment el^ablifhed by the law ,-r*it is 
to the Jury alone that it belongs to determine 
on the matter of law, as well as jon (She matter 
of fad ; that is, to determine, not only wh«Aer 
the writing which is the fubje^ of : the charge, 
has really been conrpofed by the Man charged 
with having done it, and whether it be reaJJy 
meant of the perfon named in the indift- 
ment ; but al fo, whether its . contents arc 
criminal. 
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And though the law m England docs not 
^ow a MaQ, pf ofecuted far having publii(hed n 
libel, to offer to fupport fey evidence the tni A 
pf the fa<9:s contained in it, (a mode of pro^ 
feeding which would be attended with moil: 
roifdiieyous confequences^ and is every where 
profcribed) yet, {a) as> the indi<SJ:ment is to 
fxprefs that the fads are /a//e, malicious^ &c. 
and the Jury, at the i5wne time^ are fble matters 
9f their y?rdi<9:, that is, may grotii^d it upon 
'jvhat confiderations they pleaie, it is very 
probable that they would acquit the accufed 
party^ jf the fails aflerted in the writing be- 
fore them, were mattjer of undoubted truth, 
and of a gen?|-al evil tendenpy* 

And this wo«ild ftill more likely be the cafe, 
j{ the condud of the Government itfelf was 
ari^nq[l ; bccaufe, beiides this .convi&iim 
which we fuppofe in the Jury, of the ccr^ 
^nty of the fa<fts, they would alfo be deter- 



(a) In anions for damages between individuals, the c^fe, 
^f I miftake not, is different, and the defendant is srflowcd 
to produce evidence of the fa£ts aflerted by him« 
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T)y their' fenfe of a. principle generally 
pdsxuttcd in England, and which^ in a latd 
ffelehrated caufb, h^ been Arongly iniifted. 
upon, viz* That, ** thoyugh to fpeak ill of 
^ individuals viras dcferving of reprcbenfion, 
♦^ ycti the public afts of Government ought 
ff to. lie open to public examination, and 
'/ that it was a fervice done to the Steyte, 
♦^ to carivafs them freely/' (i<)* 

' And indeed this extreme fecurity, witK 
which every man in England is enabled to 
commumcate his fentiments * to the PuWic; 
and the general coilcerrt which matters rela- 
live to the Government are "always fure "to 
create, has wonderfully' riiuitiplied all 'kinds 
gf. publiQ papers, Bcfides' thofe which, Insng 
fmbliihed ^t the end of every year, months 
or -wecky >prefent to the reader a tecapilela- 
tioD of every, thing inter efting ^hat ndaj* have 
bom done' or faid during their refpe<9:ive pe-^ 



(tf) Sec Serjeant Glynn's Speech for Woodfall in thcprcK 
fecution againft the latter, by the Attorney-General, for 
publilhing^ JitniUs's letter to the King;^ * 
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xiods> there are fcveral others which, making 
their appearance every day, or every other day* 
communicate to, the public the feveral mea-* 
fares taken by the Government, as well as the 
diiFerent important catifes, whether civil or 
criminal, that occur in the Courts of Juftice ; 
and fketches from the fpeeches, either of the 
Advocates, or the Judges, concerned in the 
decifion of them. During the time the Par- 
liament continues fitting, the votes, or refo- 
lutions, of the Houfe of Commons, are daily 
publifhed by authority; and the moft inter- 
efting fpeeches in both Houfes, are taken 
down in fliort-hand, and comniunicated to 
the Public, in print. 

Laftly, the private anecdotes in the Metro- 
polis, and the Country, concur alfo towards^ 
filling the colledion ; and as the feveral public 
papers circulate, or are tranfcribed into^ others, 
in the different Country Towns, and eyea 
find their way into the villages, where every 
Man, down to the labourer, perufes them with 
a fort of eagernefs, every individual becomes 
acquainted with the State of the Nation, from 
one end to. the other; and by thefe means the 
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general intercourfe is fuch, that the three King'i. 
doms feem as if they were one fingle Town. 

And it ii this public notoriety of all 
things^ that conftitutes ' the fupplemental 
power, or check, which, we have faid above, 
£& fo ufeful in order to remedy the unavoid- 
able infufficiency of the laws, and keep within 
their refpedtive bounds, all thofe perfons wh6 
enjoy any fhare of public powef* 

As they are thereby made ienfible, that- all 
their aftions are expofed to the public view, 
they dare not venture upon thofe a<fls of 
partiality, thofe fecret connivances at the ini- 
quities of particular perfons, or thofe vexa- 
tious practices, which the Man in office is 
too apt to be guilty of, when, exiercifing his 
office, at a diftfance from the public eye, and, 
^s it were, in a c6rfter, he is fatisfied that, 
provided he be cautious, he may difpenfe 
with being juft. Whatever may be the kind 
of abufe in which perfoiis in power may, in 
fuch a ftate of things, be tempted to indulged 
themfelves, they are convinced, that their irre- 
gularities will be immediately divulged. The 
Juryman knows that his verdid, the Judge, 
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that his direiftion to the Jury, will prefently 
be given out to the Public : and there is no 
Man in office, but who finds himfelf com- 
pelled, in almoft every inftance, to choofe 
between his duty, and a furrendcr of all his 
former reputation. 

It will, I am aware, be thought that I fpeak 
in too high terms, of the cfFedts produced 
by public papers. I confcfs indeed, that all 
the pieces contained in them are not patterns 
of good reafoning, or the trueft Attic wit; 
but, on the other hand, it never happens 
that a fubjcft in which the laws, or in 
general the public welfare, are really con- 
cerned, fails to call forth fomc able writer, 
who, under one form or. another, communi- 
cates to the public his obfervations and^pm-i 
plaints. I fliall add here, that, though an 
upright Man, who may labour, for sat whil?, 
under a ftrong popular prejudice, may; encou- 
raged by the confciouinefs of his innocence, 
endure with patience tl^e . fever^eft , imputations, 
a guilty Man, hearing notbing in the reproaches 
of the public, but what he knows. to be true, 
and already ^upbraids himfelf with, is very fa^ 

Pp 



from enjoying any. fuch Ncomfoi^t ; and that^ 

•when a man's own conicicnce takes part againft 

» 

"him, the mbft defpicabie wcapone is firfficient 
:to wound hifn, to thfi tjtiick. (rz) 

Evea thofc peirfoas, whofe greatncfs feems 
moft to fet them above the reach of public cen- 
fure, are not thofe who leaft fetl its cfFed:s^ 
They have need of the fuffrages ctf that viil- 

^gar whom they afFeft to de^ife, aad who are, 
after all, the dilpenfers of that gl6iy>.. which 
is thie real object of theix ambifious cares*. 
Though all -hate not as much fincerity as. 
Alexander, they have ecjual reafpn to ^ckim,, 

'6 People! what tmls do nve *mt imder^, hk 

'order to gatH your applaujik 

' III I . I'ii 'i(ii iiii. ill ■ ■! II I I I f • II r ii • II 

{a) Ifliall take this occifion to-ob£brve, that the liberty 
of the prefs is fofar from beii^ injurious to the repu- 
tation of individuals^ (as foixie perfons. havq complained) 

' that It is, on the cofiftrary^ its furcft guard. ' When there 
cxifts no means of communicatiori with.tbe Public, every o^ 
is expofed,. without defence,, to the fecret fhafts of malignity 

' and envy. The Man in ofljce lofes his'reputatioii, the Mer- 
chant his credit, the private individual his (±arafter, witfa* 
out fo much as knowing^either vvhoare his enemies, or whicK 
way they carry on their attacks. But when there Is a free 

' prcfs, an innocent Man immediately Jjrings the 'matter hxto 
cpen day, ' and crufhes his adverfarie^, at once, "by a 
chaflenge given to all, to lay before the pu1)lic the grounds of 
their feveral' imputations. 
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1 ; coftfdl,^ that; v^^ a State ^where the. People 
dare not fpeak their fentimcats/ but with.a 
view; to pl^afe the ears of their rulers^ it is 
poffibj.e thai either the Prince, or thofe to 

whom he ha'S tarufbed his authority^ may fome- 

« » 

times miftake the nature of the public fenti- 

« a 

mente, or that, for want <^f that, afFedion, ' 

* » 

of which fhey^ are tefufed, all public marks, 
they may reft ^^pnitented with iufpiring terror, 
a^d make thcmfelyes araendis, in* beholding the 
overawed . multi tud? fmother their complaints . 

Bitt' wfeet^: thi3 U^8^s "^^ ^ fuH fcope to, the, 
people, f0r ^y^ cxpreffion of. their fentiments^. 
tiiofc vd^igi^^rn cannot conceal from theni-^ 
fyiyj^.thc di^i^eeable truths t which refoundj^ 
ftonii aH fidfefe They ate. ob^^ to, put up, 
«wa ^h ridicule ; apd the. joapft^ liUy - jc;fts. 
^x^ not ^w-ay« thofe. which give them the. 
Iq^^l uneaga$fs^ h'lh^' tl^lfon in the fable,, 
they^^miift.' li^e t^ blows of thofe enemiesr 
wi»m tbey defpifc the mpftj aiid they are, at 
leng^lit, ft^p^jsd fl»ort in^ th^r career, and com-- 
pcUcxi't^ginfC up thofe unjui(l purfoits v^hich 
the)j^&id to 4mj%( upidn themj initead of thaj( 
adoxiration which is thf^ fg:oj^fed ei^d, an4 

Pp 3 
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reward of their labours, nothing but mortifi- 
cation and difguft. 

In (hort, whoever cohfidcrs what it is that 
conftitutes the moving principle of what we 
call great affairs, and the invincible fenfibi- 
lity of Man to the opinion of his fellow crea- 
turcs, will not hefitatc to affirm that, if it 
were pofliblc for the liberty of . the prefs to 
cxift in a defpotic government, and (what is 
.not lefs. difficult) for it to 'exifl: without 
changing the conftitutiort, this liberty of the 
prefs would alone form a counterpoife to the 

« 

power of the Prince. If, for example, in an 
empire of the Eaft, a fandiiary could be found, 
which, rendered r6fpe<9able by the aiiicient rdi- 
gion of the people, might infure fafety to thole 
who fliould bring thither their obferv«ions of 
any kind; and that, from thence^ printed papers 
fhould iffiie, which, under a certain* feal, 
might be equally refpefied, ahd which, in. 
their daily appearance, (hould e^temine,- and. 
freely difcufs, the conduft of ike Cidis> thc: 
Baihaws, the Vizir, the Divan^ and the Sultan 
hinifelf, — that Would introduce immediately* 
ibme degree cif Ubetty. * * : :. . • 

' CHAP- 
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CHAPTER XIII. 

Tie. SuhjeSt continued. 

A NOTHER efFea, and a very confiderable 
one, of the liberty of the profs, is, that 
it enables the People efFeduaily to exert thofc 
means which the Conftitution has beftowed. 
on them, of influencing the motions of the 
Government, 

It hajsi been dbferved before> how it came 
to be a matter of impoffibility for^ny large- 
number of Men, when obliged to ,a<9: 
in a body, and upon the fpotj' fo -take 
any well- weighed refolution. But tkis. in- 
convenience, the inevitable cbnfequence of 
rdieir iituation, does in no wife argue-a per- 
ibnal inferiority in them with re{pe6t to the 
few who, from fome accidental advantages, 
arfi enabled to influence their determinations. 
It is not- Fortune, it is Nature, that • has made 
the eflentiai diflPerences between Men ; and! 
whatever appellation a fmall number of perfons. 
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who ipeak without fufHcient refledlion, may affix 
to the general body of their fellow-creatures, 
the whole difference between the Statefman, 
and many- a- Man from among what they call 
the dregs of the Peopk, often lies in the 
rough outfide of the latter*; a difguife which 
may fall off on the firft occaiiocu ^d 
mow than OBpe has it . happened, tl^ife from 
the middle df ; a multitude in ap^pearapce. 
contemptible, there havsJ been kmr to . rife 
at once Viriatuscs, or Spartacusos^ 

Time, and a more favourable fituatien, (to re* 
^at it once rhprc) are thwefe)?? tfce on^ *hy|gs 
WA»tingitD the ^People ; and Jtfce- freedom Qf:tbei 
pWs affords. ]thft' renoedy/to tiiefe dif{i^vaf|(|ge$* 
TJirouglt it$^ affiftance ew^y individfialj n?ay,. 
ati hisi teifurd. and in rclii»misa<^, i^oflgv^d- 
felf of « ci?«iy thing, that rjjfcite?, tp thes qi|¥fti<M»& 
on whicb:hcis to takq a, fe^^jipa. Through 
its afiiftance, a whole Nsition>. as it; were 
holds aiGouncil, and delibef^tips ;, flftwl)^ indeed, 
(for a. Nation, caimot b© in&i?qaeci: Ijl&a aii 
aifcmi)ly..Q£ Ju^b) buC aftqr • ar r^ular man- 
lien apd. wth certain^y>.TrXl¥r(Hig^: itS; s#- 
.^nce,.ali aa^tters. gf f;^<a ar^, afkogtl^v aadc 
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clear;* kid, by means of the conftidt trf" 
thediff^tet anfwers and replies, nothing at 
laft* i^mains, but tbte found part <>£ th^ 
ai^guoifents. {a) : - 

Hence, ' though good Meo may 'not think 
themfelVes obliged to concur implicitly in the 
tumultuary refolutioxis of a People whorh. 

{^) This right of publickly difcufltng poli^cal fubjefl?^ 

k alone a great advantage to a People who enjoy it ; and if 

the Citizens o£ Geneva, for inftance^ have preferred th^ir 

Iftcrty -better than the I^o^ have becft • able to. ,do ;in thef 

other Commonwealths of Switzerland, it is, I thi^k^ owing 

to the extenfive right they pefiefs, of making 'public refnoix- 

'i^iaiices to chei)* Magiftfc^ea. To thefe femortftrarices tfa& 

Magiilrates, for inftance the Council of Tiventy-fve^ K> 

which they are ufually made, are obliged to give an* ahfwcf^ 

(d^ift anfwer 'does not fatisfy the remonftratir^ Citiziens^ 

they take time, .perhaps two or three weeks, to. jnakeja 

jfcply to it, which muft al(b be anfwered ^ and the nuin- 

'bcrof Citizens *^h6 go up with e^ch n^w l^emortftisahte^ 

• mcrca^ atcofdingas^thcy are fljoitgHt to h^va reafontoi 

their fide ; • .thus, the remonftrances, which wcr? quade foriifr 

years ago, on account of the fenteh'ce agamft *the celc- 

''^r^ed MiJLoiil&aif, and were delivered ^at &ru by on !y^ forty' 

Citizens, were afterwards pftei^ accoippanied by about ninet 

hundred.—— This, circumftance, together vvi:h the cerecno*ny 

^^^kJiiwhich thofc ,renjoi5ftranj?c<f,..^or Ref^iferrtathnsy 'as/they 

more cpmt^only call them) are delivered^ has rendered them 

a great' eheek'oii ^he C(5ndil(^ 6f 'the' Magiftra^es.i they ev^n 

'iare^been- flHl niore ufdful ^ t^nhe'^Titizeuspf KScn^va, .as')* 

^preventives than as -a reniedy : af\d nothing is more likely 

to deter the Magiftcates from*- taking 'a flep'of any kinS, 

-4Tft» ffie Xdea that it^ll^Veririf^to' a ^RifrefinMi^n* - 
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Orators take pains to agitate ; yet on the other 
handy when this fame People^ left to itfelf^ 
perfeveres in opinions which have for a long 
time been difcuffed in public writings, and 
from which, (it is eflential to add) all errors 
concerning fadts have been removed, fuch 
perfeverance appears to me a very refpeftable 
decifion; and it is then, though only then, 
that we may fafely fay, — " the voice of the 
** People is the voice of God." 

How;, therefore, can the people of England 
aSf, when, having formed opinions which may 
really be called their own, they think they 
have juft caufe to complain againft the Ad- 
miniftration i It is, as has been faid above, 
by. the means of the right they have of 
elefting their Reprefcatatives ; and * the fame 
method of general intercourfe that has in- 
formed them with regard to the objedls of 
their complaints, will enable them likewifc to 
apply the remedy to them. 

Through this means they are acquainted 
with the nature of the fubjeds that have been 
deliberated upon in the Aflembly of their 
Reprefentatives ; — they are informed by whom 
the different motions were made,-^by whom 
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they were fupported; and the manner after 
which the fufFrages are delivered, is fixcli, 
that they always can know the names of thofc 
who would vote conflantly for the advance- 
qient of pernicious nieafures. 

And the People not only know the parr 
ticular diipofitions of every Member of the 
Houfe of Commons; 'but the general noto- 
riety of all things gives them alfo a know- 
ledge of the political fentiments of the greateft 
part of thofe whotn their fituation in life 
rciidefg fit to fill a place in that Houfe. 
And availing themfelves of tlie feveral va^' 
cancies that ' happen, sind ftill . more of the 
opportunity of a general ele<flion, they purify 
either fucceffively, or at once, the Legillative 
Affembly; and without any commotion, or 
danger to the State, tUcy effedi: a material 
reformation in the views of the Government, 

* 

I am aware that fome pcrfons will doubt 
of thefe patriotic and fyftematic views, which 
r attribute to the People of England, and will 
objedt to me the diforders that fontetimes 
happen at Eledlions. But this reproach, which, 
by the way, comes with but little propriety 
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from Writers ^ho wouW have the People 
tfanfaft every thing in their own perfons, 
this reproach, I fay, though 'true to a < Cer- 
tain degree, is not however' fo much fa, as 
it is thought by certain perfons ,whd have 
taken only a fuperfici^l furvey of the ftate 
of things. 

Without doubt, in a Conftitution in which 
all important caufes of uneafinefs are fo eiFec* 
tually prevented, it is impoflible but that the 
people will 'have long intervals of inattention. 
Called upon, on a fudden, from that ftate of 
inaftivity, to eledt Reprefentatives, they have 
not examined, beforehand^ the merits of thofe 
who afk them their votes ; and the ktter have 
riot had, amidft the general tranquillity,^ any op- 
portunity to make themfelvcs known to them. 

The Elector, perfuaded, at the fame time, 
that the perfon whom he willelecSb, will be 
equally intercfted with him in the .^pport of 
public liberty, does not enter inta laborious 
-difquifitiom, .and . from which he fees he may 
exempt himfelf. Obliged, however, tP give 
the preference to fome body, he forms his 
choice on motives which would not be ex- 
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cafabky M*it* went" not that (bme motives ^r^ 
•^iiepeflkry; to make a choice, aii4 that, at this 
iftfknt, he is not ^ influenced by any other: 
^ad indeed 4t nvuft be confeffed, that, ;in the 
ordinary courfe of things, and with Eleftor? 
of a:.certaia rank in life,^ that Candidate who 
happens to give the beft entertainment, has 
'^ great chance- io gpt the better of his 
'<:ompetitors. 

But if the njiea^rfts of Gpv:erriment, and 
^b r^eption of thofe'ineafures inParliame/lfi 
hy noteatts -e£ « too-cetfiplying . Hfoufe of COoar 
biOnss^ jObKwld ewr be fiich as to - fpread ^ 
iec^us alarm' among \ the Peopl^Kthdfe famp 
caftfe$. which hav?- concurred' - to- eftablifh 
plft)Mlic. liberty^) would,, no doubt, operate 
agaiiK; and likewdfe concur in its fiip^port. A 
general combination woujd ; tl^en. be formed, 
both; of thoib' Members of -parliament who 
h^ye- remained true to the tp^blk^i caufe, and 
of: pj^rfops of every, order : among the Peo- 
plCi r p^lblic meetings, in fu/qhr pircumftances, 
would be . appointed ; g^nei'al . jfubfcriptions 
would be entered into, to fiippor^ the e:!^- 
pences, whatever they might be, of fuch 
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a ncceffary oppofition ; and all private and 
unworthy purpofes being fiipprcflcd . by the 
fcnfe of the National danger, the choice of 
the Ele(5lofs would thert be wholly deter- 
mined by the confideration of the public fpirit 
of the Candidates, and tlie tokenis given by 
them of fuch fpirit. 

'Thus were thofc Parliaments formed, 
which fuppreffed arbitrary taxes and imprifon- 
knents. Thus was it, that, under Charles the 
Second, the JPcople, when recovered from that 
efnthufiafra of-a^edion with which they'ro' 
ceived a King^ fo long perfecuted, ^'teft 
returned to ^ him no Parliartiehts^ but ftieh as 
were compofed of a majority of Meii attafched 
tp public liberty* Thus it was, that, pcr/e- 
vering in -a conduft ^hich the circumftaaces 
of the times rendered 'neceffary, the People 
baffled the arts of the Government; and 
Charles diflblved three fucceflive Parliaments, 
without zhy other effeft'but that of having 
thofe fame Men re-chofcn, and fet again in 
oppofition to him,, of whom he hoped he 
had rid hiiti^ijlf for evtJr. ' 
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Nor was Jaihes' the Second happier in his 
attempts than ChallcS had been. ^ ThisPriiice 
foon experienced that his Parliiament was 
aftuated by the fatne< ipirit as thofe which' 
had oppofed the defigns of his late brother-; 
asttl: having ftii&ted. him/elf i* ta be led into 
^eMiires. of . vioJottcei inft^ad' of Jbeing better 
^ugjiM;, by th^/ dfftroVery he.:»^a4f of their 
Smtimtj^H h{i§i f fftgqi. , ter^iiiiated: - by- that ^cap 
t%ft«{>phR. »\;^thr .wb*$h every pja« is afiKjujunted. , 

Ihdeed,^ if *we comWiie the: t^^ht ^oj^ 
%;tHe People of Bhgkrid, of elecaihg tHm 
Reprfefchtatives, with the whole* of^ the^En^ 
liife Government^ we (hall-becbmfe cohtinuaify 
»Sbit-fen£ble':b^^^^ that may 

refuTl from fhat right. >• All Men in the Sine 
are; as has been before gbfelredi really in- 
terefted in the fupport of public liberal-— 
nothing but tenjporary motives, and fuch as 
are peculiar to themfelves, can poffibly induce 
the Members of the Houfe of Commons to 
connive at meafures deftrudtive of that liberty ; 
the People, therefore, under fuch circum- 
ftances, need only change thofe Members, 
in order effectually to reform the conducfl of 
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.that Houfe : . and it ijiay. fefely^ be pronouaeed 
hefbrehand^ that a Houje * of Commojjs com* 
pofed of a new. fet of perfon^, will, from 
that circuxnftance aloine, be in the^inteireftsfc^ 
iSm People, 

Hence, though the complaints of theFedu 
ple^ do not always meet with ^' fpeedy and iffl« 
mediate iredrofs (a celerity whkh woald be 
the fymptom of a fatal nn(leadiM& iii die 
Conftitution, and would* fooner or 4ater bciA|; 
.on its ruin) yet, when we attentivdy con- 
fidtr the nature and the refonrces^ of this 
Goiiflitution, . we fl>all nt>t think it too bold 
an aifertion to fay> that it is imppffift^ 
hut that complaints in which the Pe^^le 
perfevere, that ij, tp repeat it once mpi^ 
.well-grounded complaints, wiU footer of later 
be redreifed. 
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CHAPTER XIV. 



« • 



RigSt of Rejiftance. 

BUT all thofe privileges of the People^ 
confidered in themfelves, are but feeble 
defences againft the real ftrengthef thofe who 
govern. All thofe provifipns, all thofe reci- 
procal Rights, necefl&rily fuppofe that things 
remain in their legal and fettled courfe:— » 
What would therefore be the refource of 
the Peopfe^ if ever the Prince,, fuddenly freeing 
himfelf from all reftraint, and. throwing him* 
felf, as it w^re, out of the Conftitution, ihould 
no' longer refpeft either the perfon or the 
property of the fubjeft, and ihould either 
make no account of his conventions with his 
Parliament^ . or attempt to Jforce it implicitly to 
fubmit to his will? It would be refiftancc. 

Without entering here into the difcuffion 
of a dodtrine which would lead us to inquire 

into the firft principles of civil Government, 

• - 

confequently engage , us in a long difquifition, 
and with regard to which, befrdes, perfons 
free from prejudices agree pretty much in 
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their opinions, I fliall only obfexve here, (and 
it will be fufficient for nniy purpofe) that the 
queflioh has been decided in favour of this 
doftrine by the Laws of England, and that 
refiftancc is looked upon By them as the 
ultimate and lawful refource againft the vio- 
lences of Power. ,' 

It was refiftance that gave birtb to the great 
Charter, that lafting foundation of Englifli Li- 
berty ; and the excelTes of a Power eftablifticd 
by force, were alfo reprefled by force, (a) It 
has been by the fame means that, at different 
times, the people have procured the con- 
firmation of it. Laftly, it has alfo been the 
refiftance to a King who made no account 
of his own engagements, that has, in the 
ififue, placed on the Throne the family which 
is now in poffeffion of it. 



(a) Lord Lyttelton fays extremely well in his Perfiaa 
Letters, *• If jhe privileges of the People of England be 
*' conceffions from the Crown, is not the power of the 
** Crown itfelfi a conceffibn frona the People?" It might 
alfo be faid with equal truth, and fomewhatmore in point 
to the fubjedl of this Chapter, — If the privile^s of the 
People were an incroachment on the power of Kings, the 
power itfelf of Kings was, at firft, an incroachment (no 
matter whether cffeiled by furprifc) on the natural liberty of 
thcPeople, 
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This is not all; that refource which, till 
then, had only been an adl of force, op- 
pofed to other adls of force, was, at that 
aera, recognized by the Law itfelf. The 
Lords and Commons, folemnly aflemblcd, 
declared that " King James the Second, ha- 
" ving endeavoured to fubvert the Conftitu- 
*^ tion of the Kingdom, by breaking the 
" original con trad: between King and People, 
*^ and having violated the fundamental laws,. 
** and withdrawn himfelf, has abdicated the 
" Government; and that the Throne is 
" thereby vacant." [a) 

And left thofe principles to which the 
Revolution thus gave a fandlion, fliould, in 
procefs of time, become mere arcana of State, 
exclufively appropriated and known to a 
certain clafs of Subjeds, the fame Adt. we 
have.juft mentioned, exprefly infured to in- 
dividuals the right of publickly preferring 
complaints againft the abufes of Govern- 
ment; and, moreover, of being provided with 



{^a} The Bill of Rights has fmce given a new fandion 
to all tbefe principles. 
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arms for their own defehce. — Judge Black- 
flone expreffes himfelf in the following terms, 
in his Commentaries on the Laws of Eng- 
land. (B. I. ch. !• p. 140.) 

* 

** And laftly, to vindicate thofe rights, 

" when actually violated or attacked^ the 

" fubjedts 6f England arc entitled, in the 

*/ firft place, to the regular adminiftration 

** and free courfe of juftice in the Courts 

'* of law; next, to the right of petitioning 

** the King and Parliament for redrefs of 

" grievances; and, laftly, to the right of 

'* having and ufing arms for felf-prefervation 

" and defence. "* 

Laftly, this right of oppofing violence, in 
whatever ihape, . and from whatever quar- 
ter, it may come, is fo generally acknow- 
ledged, that the Courts of law have feme- 
times grounded their judgments upon it. I 
fliall relate on this head a fadt which is feme- 
what remarkable. 

A Conftable, being out of his precinft, 
arretted a woman whofe name was Annt De- 
ims; 'one Toofy took her- part, and in the 
heat of the fray, killed the affiftant of the 
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Cpnftabk. Being profecuted for murder, he 
alledged in his defence, that the illegality of 
the imprifonpient was a fuiiicient provocatior^ 
to make the homicide excufable^ and intitle 
him to the benefit of his Clergy. The Jury 
having fettled the matter of fad, left the 
criminality of it to be decided by the Judge, 
by returning a Jpecial verdiSt. The qaufe 
was adjourned to the King^s Bench, and 
thence again to Serjeants' Inn, for the opinion 
of the twelve Judges. Here follows the 
opinioa delivered by Chief Juftice Holt, in 
giving judgment; 

** If one be imprifoned upon an unlawful 
authority, it is a fuiiicient provocation 
to all people, out of compaffion, much 
" more fo when it is done under colour of 
** juftice ; and when the liberty of the fub- 
*' je(ft is invaded, it is a provocation to all 
** the fubjefts of England. — A Man ought 
" to be concerned for Magna Chart a and 
** the laws ; and if apy one againft law im- 
** prifon a Man, he is an offender againft 
" Magna Charta."' After fome debate, oc- 
cafioned chiefly by Tooly's appearing not tq 
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have known that the Conftable was out of 
his prccindt, fevcn of the Judges were of 
opinion,' that the prifoner was guilty of 

Manllaughter, and he was admitted to the 

« 

benefit of Clergy, {a) ' 

But it is with refpedl to this right of a 
final refiftance, that the advantage of a free 
prefs appears in a moil confpicuous light. 
As the moil important rights of the People, 
without the profpedt of a refiftance which 
over-awes thofe who (hould attempt to violate 
them, are mere Ihadows; fo this right of 
re0mg, itfelf, is but vain, when there cxifts 
no means of general concert between the dif- 
ferent parts of the People. 

Private individuals, unknown to each other, 
are forced to bear in filence thofe injuries in 
which they do not fee other people take a 
concern. Left to their own individual ftrength, 
they tremble before the formidable and ever- 
ready power of thofe who govern i and as the 
latter well know, nay, are apt to over-rate 



{a) See Reports of Cafes argued, debated, add adjudg;^] 
in Banco Regin^^ in th« time of the late Queen hnofi* * 
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the' advantages of their own fituation, they 
think they may venture upon any thing. 

But when they fee that all their adtions 
are expofed to public view, — that in confe- 
quence of the celerity with which all things 
are communicated, the whole Nation forms, 
as it were, one continued irritable body, no 
part of which can be touched without exciting 
an univerfal tremor 5 they become fenfible that 
the caufe of each individual is really the caufe 
of all, and that to attack the loweft among 
the People, is to attack the whole People. 

Here alfo we muft remark the error of 
thofe who, as they make the liberty of the 
People to confift in their power, fo make 
their power confift in their adlion. 

When the People are often called to aft 
in their own perfons, it is impoflible for 

- * • ■ 

them to acquire any exadl knowledge of the 
ftate of things. The event of one day effaces 
the notions which they had begun to adopt on 
the preceding day ; and amidft the continual 
change of things, no fettled principle, and 
;above all, no plans of union, have time to be 
eftabliflied among tKem. You wifli to have 
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the People love and defend their laws and 
liberty; leave them, therefore, the neceffary 
time to know what laws and liberty are, and 
to agree in their opinion concerning them :— 
you wifli an union^ a coalition^ which cannot 
be obtained but by a flow and peaceable 
pracefs ; forbear therefore continually to fhake 
the vefleh 

Nay farther, it is a contradidion, that the 
People fliould ^, and at the fanM time retsdn 
any real power. Have they, for in/bnce, 
been forced by the weight of public opprcf- 
fions to throw off the reftraints of the law, 
from which they no longer received protec- 
tion, they prefently find themfelves become 
fubjedt, at once, to the command of a few 
Leaders, who are the more abfolute in pro- 
portion as the nature of their power is lefs 
clearly afcertained : nay, perhaps they muft 
even fubmit to the toils of war, and to mili- 
tary difcipline. 

If it be in the common and legal courfe 
of things that the People are called to move, 
each individual is obliged, for the fuccqfs of 
the meafures in which he is then made to 
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take a concern, to join himfclf to fomc 
party : nor can this party be without a Head, 
The Citizens thus grow divided among them- 
felves, and contradt the pernicious habit of 
fubmitting to Leaders. They are, at length, 
no more than the clients of a certain number 
of Patrons j and the latter, foon becoming able 
to command the arras of the Citizens as th^y 
at firft governed their votes, make little ac- 
count of a People, with one part of which 
they know how to curb the other. 

But when the moving fprings of Govern- 
ment are placed entirely out of the body of the 
People, their a<flion is thereby difengaged from 
all that could render it complicated, or hide it 
from the eye. As the People thenceforward 
confider things fpeculatively, and are, if I 

am allowed the expreflion, only fpedtators of 
the game, they acquire juft notions of things; 
and as thefe notions, amidft the general quiet, 
get ground and fpread themfelves far aad 
wide, they at length entertain, on the fubjed 
of their liberty, but one opinion. 

Forming thus, as it were, one body, the 
People, at every moment, has if in its power 
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to ftrikc the dccifive* blow which is to level 
every thing. Like thofe mechanical powers, 
the greateft efficiency of which exifts at the 
^nftant which precedes their entering into 
a£Hon, it has an immenfe force, juft becaufe 
it does not yet exert any; and in this ftate 
of ftillnefs, but of attention, confifts its true 
momentum. 

With regard to thofe who (whether from 
perfbnal privileges, or by virtue of a com- 
miflion from the People) are intrufted with the 
aftive part of Government, as they, in the 
mean while, fee themfelves expofed t6 public 
view, and oblerved as from a dillance by Men 
free from the fpirit of party, and who place 
in them but a conditional truft, they are 
afraid of exciting a commotion which, though 
it would not be the deftrudtion of all power, 
yet would furely and immediately prove the^ 
deftrudion of their own. And if.wc might 
fuppofe that, tjirough an extraordinary con- 
jun(5tion of circumftances, they (hould re- 
folve among themfelves upon the facrifice 
of the la^ws on which public liberty is 
founded, they would no fooner lift up their 

r- 
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eyes towards that exteniive AfTembly which 
views them with a watchful attention, thafi 
they would find their public virtue return upon 
them, and would make hafte to refume that, 
plan of condu<^ out of the limits of which 
they can expeft^ nothing but ruin and per- 
ditioa. 



* . • 



In ibprt^ as the body oi the Peofde cannot 
ad without either fubjefting themfelvcs to 
fome Power, or effcding a general deftruc- 
tion, the only part they can tike in a Go- 
vernment with advantage ' to themfelves, is 
not to interfere, but to influence;-^ to he able 

« 

to ad, and not to a<ft. 

The power of the People is not when they 
ilrike, but when they keep in awe: it is 
when they can overthrow every thing, that 
they never need to niove; and Manlius included 
all in four words^ when he faid to the Peo- 
ple of Romtf, Ofiendite bdlum^ pacem habebitis; 
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CHAPTER XIV. 

Proofs i drawn from FaSs^ of the Urutb of the 
Principles laid down in fbe prefeht Work.^^ 
I. Thf peculiar Manner in which Revoke 
thns have ahvay^ been cohchtded in Eng^ 

' land. 

IX nf^y not be fufficieat to );^aYe jproved 
. by argumcjits the advantages gf the E^- 
lift Coaftitution: it will perhaps he ^e^ 
whether the effeds correfpond to the th§pxy ? 
To this queftion (which 1 confefs is ex- 
tremely proper) my anfwer is ready ; it is the 
fame which was once made, I believe 1)y a 
^^edemonianjt Come and fee. 

Ijf we pcrufe the l^nglUh I^iftpry, we ih^ 
be particularly ftruek with one gijcumftjqiGe 
to be obferved in it, and which dillinguiflies 
mofl: advantageoufly the Engliih Government 
fron:^ all other free goveinments : I n>ean the 
manner in which Revolutions and public com- 
motions have always been terminated in 
England, 
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If ire read with fame attention the Hifbf^ 
of othdr free States^ we (ball fee tfiepabUc 
di&Qfibai that have taken place in thttti, tn 
haV^e conftantlf been terminated hy ftttldments 
in which the il^terefb only of a/ew were 
really, provided fca*; while the gi5evances of 
tbr tmny were hardly^ if at all* attendbd to. 
In fiinl^nd the very reterfe has bippefied* and 
we iifeb Revolutions iarlways to hifve been termi* 
njted by^ exteniiv^e and dbd»7rate p^ovMotid for 
^curing the gefieral liberty* 

Thi Hfiftary of the ancleiit Grecian Corii^ 

< * - - . _- 

monweilihs, bilt above all, of the^ Roman 

f 

RepuUtey of which more complea< mohu- 
nsents faaVc beeii' loft M% affi^d ftriking pf oofe 
©f the foniier ^rt of this obferv^ation. 

What w^, for inftarice, Ac confequence 
of ttert great Kevoltttion by which the Kings 
were drrvch from Rome, and in which the 

8c^alt6 and Patrfciafris* aAed as the advife^ 

« 

and' Leaders of rite People ? The iconiequence 
wat^ as \;^e find m Dionyiiii^ q& H^icaFnaiTus, 
and ' t'il^yi that the Senators imniedia'tefy 

claimeci to themfelyes all thofe powers, lajtely 

. > ■• ■ * 
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tbe Kings had exercifed. The exscution of 
their future decrees was eatrufted to two 
Magiibates taken from their own body» and 
entirely dependant on them, whoni th^ called 
Cmfulsi and who were made to carry about 
them all the enfigns of power which had 
formerly attended the. Kings. OnIy> care was 
taken that the axes and y^fjr> the.fymbolsiof 
the power of life and deaith over the Citizens, 
which the Senate then claimedto itfdf> ;ihouId 
not be carried before both CoAfuls ^It on/G^f 
.but only before one at. a time, for fear \of 
.doubling the terr^f of the .People^ (tf) 

- Nor was this all;* the Senators -drew pvcr 
to themfelves thofe Men who had the moSt 
intereft. at that time among the People^ .and 
.admitted them aj . Members into their own 
.Body; (^) and indeed this was a precautic»i 
which they could not prudently avoid taking. 

ft 

;But the interefts of the Great IV&n in the 
Republic being thus fettled, the -Revolutioii 

(tf) "Omnia jura {Regum) omnia ih£gma» 'prhniCbtf- 

^ ^ fulps: tenuere > id modo cautum eft ne A aoibo fiUces 

** habcrcnt, duplicattw terror vidcretur/'— 77/. £rtf. L»ii, 

• I. 
.. (b) TJhe&.xiew 8«t|ators were taUe^ confirif^i : { hence i&e 
name ofP^trgsCenfcriptl^ afterwards indlfcriminatdy given 
to the wBolc Senate.— 7i// Liv. ibid* 
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€n(fcd; The new Senators, as well as the told^ 
took care hot to Icflen, by making prbvifions 
for thelib^ty of the People, a power which 
was now become their own. Nay, they pre- 
feritly ilretched this power beyond its former 
tone ; and the punifhments which the Cohful 
iniliaed in a military ftiahner on a number' of 
thofe who ftill adhered to the former mode of 
Government, and upoil his own children, 
-taught ifhe People what they had to expedt 
for the future, if they prefumed to oppofe 
the power of thofe whom they had thus 
unwarily ' made their Mailers. 

Aftidfig the oppreflive. laws, or ufagfes, which 
the Senate, after the expulfion of the Kings, 
had permitted to continue, thofe which were 
moft complained of by the People, were thofe 
by which the Citizens who could not pay 
^cir debts with the intereft, (which at 
Roroe was" enormous) at the appointed time, 
became flaves to their Creditors, and were 
delivered oyer to them bound with cords : 
fecnce riie word Nexi, by which that kind of 
Slaves were denominated. The cruelties exer- 
cifed by the Creditors on thofe unfortunate 
Mbn^' Avhora 'the private calamities caufed 
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I 

by the frequem wars in whkh Rome ^ras 
engaged^ rendered very nttmerous> at laft voxiScA 
die body of the People : they abandoned both 
the City, and their inhuman fellow Citizens^ 
and retreated to the other £de of tfaeRiyct 

But this fecond Revaltiticwi, like tfie fotmvt^ 
only procured the advancement of particxr- 
lar perfons. A new office was created, caffed 
the Tribunelhip. Thofc whom the People had 
placed at their hcad^ when they left the City, 
were raifed to h. Their duty, it wiis agreed^ 
was for the future to proteft the Giatm ; 
and they w6re invefted with a certain nitai- 
ber of prerogatives for thdt purpofe* This 
Inftitudon, it muft however be confe&d, 
would have, in the iffbe, proved very bene* 
ficial to the People, at leait for a lomg couffe 
of time, if certain precautioa^ had been takm 
with refped: to it, which would have vexxSk 
lei^ned the future per&iial impcotanfee of l^ 
new Tribunes : (tf) but theicr prccautSoirs tie 
latter did not thiiik proper to foggcA j. and widL 



«k 



{a) Their mimbcr ought to h^rvcf been math greater 5 aivd 
they never ought to haveacceptedtbe pcMfor left to^eaJchT of 
them, of ftoppuigby his fingle oppofidon the proceedings 
of all the reft. 
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n^trJ to . thofe almfes diemfHvci^ which had 
at ,&r{h given rife to the icom^ahinte of the 
People, no farther mention was made of 
them, (ir) 

As the Senate and Patricians, in the eariy ages 
of the Commonwealth, kept very clofely united 
together, the Tribunes, with aH their perfonal 
privileges, were riot able, however, during the 
firft times after their creation, to gain an ad- 
liiittance either to the Confullhip, or into the 
l^enate, and thereby to feparate their condition 
any • farther from that of the People. This 
(ituation of theirs, in which it was to be wifhed 
ihey might always have been kept, pro- 
duced at firft very good efFedts, and caufed 
' ' * , ' , . . . 

theit cofldaft to anfwer in a great meafurc 

»- • • • • 

the expedations of the People. The Tri- 
bunes complained loudly of the exorbitancy 
of the powers poffefled by the Senate and Gon- 
fuls ; and here we muft ohferve that the 
power exercifed by the latter over the lives 
of the Citizens, never had been yet fubjedted, 
(•which v^ilj perhaps furprife the Reader) to 
any kijpwn laws, though fixty years, hadal- 



t 



/fi!?/iS iTOtirAicrof fedition^ were afterwards raiftd upon the 
iamc ^cognt. 
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ready elapfed fince the expulfion of the Ri^gF^ 
The . Tribunes therefore infilled, that law$ 
ihould be made which the Confuls (hould 
thencefor wards be bound to follow ; and that 
they fliould no longer be left, in the cxercifc 
of their power over the lives of the Citizens, 
to their own caprice and wantonnefs* {a) 

Equitable as thefe demands were, the Senate 
and Patricians oppofed them with gmt 
warmth, and either by naming Diftators, or 
calling in the affiftance of the Pricijts, or by 
other means, they defeated for nine years 
together, all the endeavours of the Tribunes, 
However, as the latter were at that time in car-* 
neft, the Senate was at laft obliged to.comjjy:; 
and the Lex Terentilla was paflcd, by which 
it was enafted that a general Code of Laws 
fhould be made.— ^Thefe beginnings . feemed 
to promife great fuccefs to the caufe of the 
People : but, unfortunately for them, the Senate 
found means to have it agreed, that the offic? 
ofTribunefhould.be fet afide during all the 
time that the Code fhould be framing ; they 

[a) " Quod Populus in fe jus dederit, co Cpnfulem ufu^- 
^f rums noA ipfos libidinem ac licenti^un. foam pro lege 
•* habituros."— 27^ Liv. L. iii. §. g, ^ 
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moreover obtained, that the ten Men, called 
Decemvirs, to vv^hom, the charge of comgo- 
fing that Code was to be given, Ihould .be 
taken from the body of the Patricians ; \ht 

A A # 

fame caufes, therefore, produced again the fame 
efFc(fls;. and the power of the Senate - and 
Confuls was left in the Code, or Laws of the 
twelve Tables, as undefined as before. As to 
the laws above mentioned, concerning debtp,rf , 
which never had ceafed to be bitterly con>- 
pkined of by the People, and with . regard ^^ 
which fome fatjsfadlion ought, in comipoff Juf- 
tice, to have been given them, they were coa- 

firmed, and a new terror added to them from 

.1 • <■ 

the manner in which they were w;orded. 

The true motive of the Senate, wheii they 
thus trufted the framing of the new laws 
to a new kind of Magiftrates, called Ds- 
.cemvirs, was that, by fufpending the ancient 
office of Conful, they might have a pre- 
tence for fufpending alfo the office of Tri- 
bune, and thereby rid themfelves of the 
People, during the time that the important 
bufinefs of framing the Code, fhould be car- 
rying on: -they «ven, in order the better to 
fccure that point, . placed the wh^tle ppwer in 
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'the Republic; ift the han'ds of thefe new 
'Magilirates. Bdt the Senate and Patricians 
ex|terienced thin, in thdf turn, the danger of 
entrtifting Men with an unconti'ouled authority. 
^A? they themfelves had formerly betrayed the 
tnitft which the People had placed in them, 
fo, 6n thh bccafion, the Decemvirs alfo 
deceived them. They retained, hy thdir own 

• private authority, the unlimited power that had 
'1>eeft eonferred on them ; and at laft exercifcd 
^t fcn the Patricians as well as the Plebeians. 
^Both parties therefore United againft fhem, 
'and the l^ceniVirs were expelled from the 
^'<^ty. 

The former dignities of the Republic were 
^^feftored, and Xvith thfem 'the office of Tribune. 
' .lliofe fi^Oni ambng the People who had been 

• moft infVrufnentdl in deftroyihg tlie power 
Xii the Decemvirs, were,, as It was natural, 

"raiifed to the Tribunefhip • and ''they entered 
" ttpon their offices poflefled of a prodi- 
gious degree of popularity. The Senate "and 

• the Patricians were, at the fame tinie, furik 
^extremely low in cbnfequence of the long 
'tyranny which had juft expired ; and^ thbfe 

two circuniftancei united^ 'afforded the Tri^ 



bune$ bMt top caijr an pppoiluni^y of .maldog 
the prefca.t Reyo)ution en^ as il^e f^jiq^f 
ones bad dope, and conv^ti^g it Jq tJ>f 
advancement of their own ]^y!i$X'> Th9Y B9P 
new perfonal privileges to hp 44^?d fo thofc 
which they ahea^y poije^ed; and isfxoveoyef 
procured a. law to be ejia<3»d, by whjch it 
wa§ or4aii^cd, that the refolutions takfn bj 
the Cov^itia Tti^uta ^an Aflembly in whic^ 
tlje Tribunes vyqre jidnjtittefi to ^cQ|>c^e nfy 
laws) ihpuld b? ¥p4iQg )^pop .the wha)j^ 
Coi^mpn wealth irrhy which - they at o;|cp 
raifed to themfeives an imperium in imperii, 
and acquired, as Livy ejcpreflei it, a moil 
aSive weapon, [a) 

prpm thajt tinje great copimptjliijns aroJ^b ii^ 
the Republic,' whiph, like all ^thoie before 
th^m, ended in promoting the power of a^w^ 
Propofals for eafing.the People of their debts, 
fpr , dividing with fome equality a,mongft jth^ 
Citizens the lands which were MK^^ fronji 
the eneqay, and for lowering ,the /ate of th? 
ifit;ereft of n^onpy, were /i:equeij[tly made by 
tjie Tfribunes. ^Aq^ indee^ all. t^efe were 
ejxellcjrt re^ulat^ipns to prpp9fei ;but unfor^ 

mmmfmmmmmmmmmmmmmmmmmmmmmmmi^Kmmmmmmmmmmmmmmmmmmmmmmmmmmm^ 

- (tf) Acerrimum tiiam. * - - ^ 

Tta 
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tohatcly for the People, the pfopofids of them 
were only pretences made ufe of by the Tri- 
l)tmes for promoting fchemes of a fatal, though 
-foihewhat remotei tendency to public liberty. 
Their teal aims were at the Gonfulfhip, at 
the Pricfthbod, drid other offices of Executive 
power, which they were intended to controul, 
and not to ihare. To thefe viewa they con* 
tinuaaiy made the caufe of the People fub- 
ftment:^ — I fhall relate, among other inftance«, 
the manner in which they procured to them- 
felves an admittance to the office of Conlut 

Having, during feveral years, feized every 

opportunity of making fpeeches to the Peo- 

» 
pie on that fubjed:, and even excited feditions 

in order to overcome the oppofition of tlie 

Senate, they at laft availed themfelves of. the 

circumflance of an interregnum (a time, during 

which thbre were no other Magiftratis in 

the Republic befides themfelves) and propofed 

to the Tribes, whom they had affcmbfcdv-to 

cnadl the three following laws :- — the firft.for 

fettling the rate of intereft . of money • the 

fecond for ordaining that no Citizen ihould 

be poffefled of more than five hundrtd dcres 

of land ; and the third, ^for providing that 
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one of the two Ccnfuls fhould be taken 
from liie body of the Plebeians. But on 
this oceafion it evidently appeared, fays Livy, 
which of the laws in agitation were moft 
agreeable to the People, and which, to thofe 
who propofed them : for the Tribes aciJepted 
the laws concerning the inf ereft of money, 
and the land« ; but as^tD that concerning the 
Plebeian Confiilfhip, they rejcfted it : and both 
the fonner article* wo^d from that moment 
hare been fettled, if the Tribunes had not 
declared, that the Tribes were called either 
to accept, or rejeft, all their three propofals at 
once., {a) . Great commotions enfued there- 
upon, for a whole year; but at laft the Tri- 
bunes, by their perfeverance in infifting that 
the Tribes ihould vote on their three rogations, 
jointly, obtained their ends, and overcame both 
the oppofition of the Senate, and the relu<3;ancG 
► of the People* • 



' (ay •^ Ab Tribunis, velut per interregnum, concilio Plebis 
^* nabito, apparuit quA ex promiUgatis Plebi, qaae latoribus, 
^*.gratiora eflent j nam de foenore atque agro rogationes 
•^'jubebant, dt plebeio Con(ulatu antiquabant ; & perfe(Sta 
^' Utraque res effet,. ixi Tribuni fe io. omnia finiul confulerc 
f* Pkbem dixiCent." — Tit. Liv. L. iv. §. 39. 
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In the famje manner did the Tnbui^^s get 
thcmielves rendered capable pf fiUjng al^ Qther 
places of executive povfer, and public truil, 
in the J^'epqblic. But after all thp^r yicwf 
of that kind were accon^^i^ed, the Republic 
did iK)t for all this enjay niore quiet j nor 
was the intercft of the People bettpr attepdpd 
to. New ftrugglcs thei^ ^rofe for |<^al 
admiffion into thofe places ; for procuring 
them .to relations^ or friends | fQr ggyerft- 
ments of provinces, and commands of armies. 
A few Tribunes, indeed, did at times apply 
themfelves earijeftly, oi»t of real virtue an4 
philanthropy, to remedy. the grievances of the 
People: but both theii* fellow Tribunes, as we 
may fee in Hiftory, and the whole body of thoie 
Men upon whom the People had^ ^ diffcreiff 
times, beftowed Confulflbips, iEdilefhips, Cea- 
forfhips, and other dignities without nujcaher^ 
united together with the utmoft ve^emcnc? 
againft them ; and the real Patriots, fuch as Ti- 
berius Gracchus, Caius Gracchus, ajid Fulvius, 
conftantly perifhed 'm the attempts 

I have been fomewhat explicit gn tb? 
ciFeds produced by the different Resolutions 
that have happened in the Roman Republic, 
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becauFe its Hiftory h much known to us, ' 

«nd we have, either in Dionyfius of Hali- 

» 

carnaflus, ' or Livy, confiderable monuments of 
"the more ancient port of it. But the Hiftory 
of the Greciah Commonwealths would alfo 
have fijpplied u^ With a numbdr of fadts to thfe 
iame purpoFe. The Revolution, for inftance, 
by which the Pijijiratidte W6r6 ^driven out x^f 
.Athens-^— that by which the Four htmdred^ and 
•afterwards the Thirty, were eftablifhed, as 
well -as that by which the latter were in 
t4ieir tiirn expelled^ all ended iii fccuring the 
pofver of flj^w.-— ^-The Republic of Syracufe, 
that of Corcyraj, oY Which Thucydidcs has left 
us a pretty full account, and that 01 Flo- 
rence, of which Machiavel has written the 
Hifto^ry, alfo prcfent us a feries of public 
commotions, ended by treaties, in which, as 
in the Roman Republic, the grievances of the 
People, though ever fo loudly complained of 
in the beginning by tbofe who aftcd as their 
defenders, were, in the iflue, moft carelefsly 
attended to, or even totally difregarded.(^) 



.11 >- . ...^L.....^^ , ;a > 
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(b) The Revolutions which have formerly happened in 
Ffance, have all ended liker thofe above mentioned : of ;his a 
femarkable inftance may be feen in the Note {a) page 32* of 
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' But if wc turn owr eyes towards the Eng- 
lifli Hiftory, fcencs of a quite different kind 
will offer thcmfclves to our view ; and we 
Ihall find, on the contrary, that Revolutions 
in England have always been terminated by 
.making fuch provifions, and only fuch, as all 
orders of the People were really and indif- 
criminately to enjoy. 

Moft extraordinary f^fts, thefe ! and which, 
from all the other circumftances that accom- 
panied them, we fee, all along, to have been 
owing to the impoilibility (a point that has been 
fo much iniifted upon in former Chapters) in 
which thofe who ppffeffed the confidence of the 
People, wece, of transferring to themfelves any 
branch of the Executive authority, and thus 
feparating their own condition from that of 
the reft of the People. 

^ Without mentioning the compacts which 
were made with the firft Kings of the Nor- 
man line, let us only caft our eyes on Magna 



this Work. The fame things are alfo to be obferved in 
the Hiftory of Spain, Denmark, Sweden, Scotland, &c. but 
I have avoided mentioning States of a Monarchical form, 
till fome obfervations arc made, which the Reader will fijnd 
in the XVllth Chapter. 
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Churta^ which is ftill the foundation of Eng-^ 
Hfli liberty. A number of circuxnftances,^ 
which have teen defcribed in the former pjirif 
of this work, concurred at that tirtie ta 
ftr^ngthen the Regal power to fuch a degrecy 
that no Men in the State could entertain ji 
hope of fucG6eding in any other view thafn 
that of fetting bounds to it. How great wa«^ 
the union which thence arofe among all orders 
of the People !•— what extent, what caution, 
do we fee in the provifion? made by that 
Great Charter! All the objeds for which 
Men naturally wifh to live in a ftate of 
Society, were fettlisd in its thirty-eight Arti* 
cles. The judicial authority was regulated. 
The perfon and property of the individual 
were fecured. The fafety of the Merchant 
and Stranger was provided for. The higher 
clafs of Citizens gave up a number of op* 
preflive privileges which they, had long fincp 
accuilomed thcmfelves to look upon as their 
undoubted rights, (j) Nay, the implement^ 

» * 

(fl) All poffeflbrs of lands took the engagement to eftablifli 
in .ftehalf of their Tenants and Vaflals {erga fuos) the fame 
Jib^rlies which they chmanded from the King.— J&f . Cbau 
Cap, xxxviii, 

Uu 
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of tillage of thcBoTiJman^ or Slave, were al5> 
iibcured. to Him ; and for the firft time per- 
haps in the annals of the World, a civil war 
was terminated- by .making ftipulations in 
favour of thofe unfortunate Men to whom the 
avarice and lull of dominion inherent in hu- 
man Nature, continued, oyer the greateft^part 
of the Earth* to deny the coriimon rights of 
Mankind. 

Under Henry the Third great dillurbances 
arofe ; and they were all terminated by folemn 
confirmations given to the Great Charter. 
Under Edward I. Edward II. Edward III. and 
Richard II. thofe who were entrufted with the 
care of the interefts of the People, loft no 
opportunity that offered, of ftrengthening ftill 
farther that foundation of public liberty ; of 
taking all fuch precautions as might render 
the Great Charter ftill more eiFeftual in the 
event. — They had not ceafed to be convinced 
that their eaufe was the fame with that of 
all the reft of the People. 

Henry of Lancafter having laid claim to 
the Crown, the Commons received the law 
from the Vidtorious^ They fettled the Crown 



fs. 
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upon hini, hy the name of Henry the 
Fourth ; and added to the Aft- of Settlement, 
provifions which the Reader may fee in the 
fecohd Volume of the Parliamentary Hijiory 
of England, Struck with the wifdbm of the 
conditions demanded by the Commons, the 
Authors of the Book juft nientioned, obfervej 
perhaps with fome fimplicity, that th« Com- 
mons of England were no fooU at that time. 
They ought rather to have faid^ — ^The Com- 
mons of England were happy enough to form 
among themfelves an Aflembly in which eyery 
one could propofe what matters he pleafed, 
and freely difcufs them : — they had no pof5- 
bility left of converting, either. thefe advan- 
tages, or in general the confidence which the 
People ha-d placed in them, to any private 
views of their own : they therefore, without 
lofi of time, endeavoured to ftipulate ufeful 
conditions with that Power by which they 
jCaw themfelves at every inftant expofedj to 
be diffolved and difperfed; and induftrioufly 
applied themfelves to infure the fafety of 
the whole People, as it was the only means 
they had of procuring their own. 

Uu 2 
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In th^ long ^contejOLtions which took pVice 
\>ctween the Houfes of York and Lancafter^ 
the Comnions remained fpedtators of difordera 
^hich^ in thpfe times, it yras not in th^ir 
power to prevent: they fucceffively acknow* 
kdged the title of the vi<3:orious parties i 
J>ut wiiether under Edward the Fourjh, und^ 
Richard the Third, or Henry the Seventh J>y 
.whom thofe quarrels were terminated, they 
continually availed thenifelves of the import- 
ance of the fervices which' they wer^ aWe 
to perform to the new eftablifhed Sovereign, 
for obtaining efFe<ftual conditions in favour 
of the whole body of the People. 

At the acceflion of James the Firft, which, 
as it placed a new Family on the Throne of 
England, may be confidered as a kind of 
flevolution, no demands were made by the 
Men who were at the head of the Nation, 
but in favour of general liberty. 

After the acceflion of Charles the Firft, 
difcontents of a very ferious nature began 
to take place ; and they were terminated, in 
the firft inftance, by the A<3: called the Peti- 
tion of Right y which is ftill looked upon -^as 
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^ mc^ precife and accurate ddineaticm of tlie 
rights cxf the People, {a) 

At the Rcftoration of Charies the Second, 
the Conftitution being re-eftahlifhed upon its 
former principles, the former confequences 
produced by it, began again to take place ; and 
we fee at that sera, and indeed during the 
whole courfe of that Reign, a continued feries 
of precautions taken for fecuring the general 
liberty. 

Laftly, the great event which took place 
in the year 1689, affords a ftriking con- 
firmation of the truth of the obfervation made 
in this Chapter. At this aera the political 
wonder again appeared — of a Revolution terr 
minated by a feries of public Afts, in which 

[a) The difordcrs which took place in the latter part of 
the reign of that Prince, are indeed a compleat contradiction 
of the aflertign which is the fubjeft of the prefent Chapter ; 
but they, at the fame time, are a no lefs convincing con- 
firmation of the truth of the principles laid down in the 
courfe of this Work. The above-mentioned diforders took 
rife from that day in which Charles the Firft gave up the 
power of difToIving his Parliament ; that is, from the day 
in which the Members of that Affembly acquired an inde- 
pendent, perfonal, lafting authority, which they fooa began 
to turn asainft the People who had raifed' them to it. 
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no intcrcfts but thofe of the People at large, 
were confidered and provided for ; no claufe, 
even the moft indiretft, w^as inferted, either 
to gratify the prefent ambition, or favour the 
future views, of thofe who were perfonally 
concerned in bringing thofe Ad:s to a con- 
clufion. Indeed, if any thing is capable of 
conveying to us an adequate idea of the found- 
nefs, as well as peculiarity, of the principles 
on which the Englifh Government is founded, 
it is the attentive perufal of the Syftem of 
public Compadls to which the Revolution of 
the year 1689 gave rife, — of the Bill of 
Rights with all its different clanfes, and 
the feveral Adts which under two fubfequent 
Reigns, till the acceflion of the Houfc of 
. Hanover, were made in order to ftrengthen it^ 



CHAP. 
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CHAPTER XVI. 

Second Difference. — The Manner after which 
' the Laws for the Liberty of the SuhjeB are 
executed in England. 

THE fecond diiFerence which I /poke 
of, between the Englifh Goyernmeat,. 
and that of other free States^ concerns thtf 
important objedt of the execution of the ]>aws« 
On this article, alfp, we fhall find the advan* 
tage to lie on the fide of the Englifh Go- 
vernment ; and if we make a comparifon 
between the Hiflory of thofe States, and that 
of England, it , will lead us to . the following 
obfervation, viz. That, though in other free 
States the laws concerning the liberty of the 
Citizens were imperfedt, yet, the execution 
of them .was flill more defed:ive. In Eng- 
land, on the contrary, the laws for the fecurity 
of the Subject, are not only very extenfive in 
their provifipns, but the manner in which 
they are executed, carries the^p jjAv^ntages ftill 
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farther; and Englifh Subjet^s enjoy no lefs 
liberty from the fpirit both of juftice and 
mildnefsy by which all branches of the Go- 
yemment ace influenced^ than from thdf accu- 
racy of the laws themfelves. 

The Roman Commonwealth will here again 
fupply us with examples to jM'ove the former 
oart of the above aiTertion. When I faid, in 
Hie foregoing Chapter, that, in times of public 
commotion, no provifions were made for the^ 
body of the People, I meant no provifions 
that were likely to prove effedual in the'event. 
When the People were roufed to a certaia 
degree, or when their concurrence was necefiary 
lo^ carry into effeft certain refolutlons, or 
meafures, that were particularly interefting 
to the Men in power, the latter could not, 
with ,any prudence, openly profefs a con- 
tempt fopthe political wifhes of the People^ 
and fome declarations expreffed in general 
words, in favour of public liberty, were indeed 
added to the laws that were ena<3:ed on thofe 
occafions. But thefe declarations^ and the 
principles which they tended to ell:abii(h, were 
afterwards even openly difregarded in prafticc* 
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Thus, when the People Wefe made to Vote, 
about a year after the expalfion of the Kings, 
that the Regai Gbveriimeftt never flioui4 
be again eftablifhed in Roihe, and that thofe 
who fhould endeavour to reftore it, fhould 
bfe devoted to the Gods, ah article was added, 
which, in general terms, confirmed to the 
Citizens the right ihey , had before enjoye<l 
under the Kings, of appealing to the People 
from' the fentences of death pafled upon them^ 
No puniihtoent (which will furprife the 
Reader) was decreed agajinil thofe who fhould 
violate this law ; and indeed the Confuls, as 
wc may fee in Dionyfius of HalicarnafTus and 
Livy, concerned themfelves but little about the 
appeals of the Citizens, and in the more than 
military exercife of their funftions, fporte4 
with rights which they ought to have refpeded, 
however imperfedtly and loofely fecured. 

An article to the fame purport with the 
above, was afterwards alfb added to the laws 
of the Twelve Tables ; but the D^cenivirs^ 
to whoni the execution of thofe laws vvas 
at firft conamitted, be)iaved exaftly in the 
fame marnicr,- and even worfethan the ConfuU 
iiad done before them; and after they were 
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expelled, {a) the Magiftrates. who . fucceeded 
them, appear to have been as little tender of the 
Jives of the Citizens. I (hall, among, many 
inflances, relate one which will (hew upon what 
flight grounds the Citizens were expofed to 

have their lives taken away, Spurius Ma^lius 

being accufed of endeavouring to make him- 
felf King, was fummpned by the Mailer of 
the Horfe, to appear before the Dictator, in 
order to clear himfelf of this fomewhat ex- 
traordijiary imputation. Spurius took refuge 
among the People; the Mailer of the Horfe 
purfued him, and killed him on the ipot. 
The niultitude having thereupon exprcifed a 
great indignation^ the Didtator had them called 
to his Tribunal, and declared that Spurius 
had been lawfully put .to death, even though 
he might be innocent of the crime laid to 
his charge, for his refufing to appear before 



(a) Afrthe expulficn of the Decemyirs, a Jaw was alfo 
cnafted, that noMagiftrate (hould be created from whom an 
appeal could not be made to the People ['Aiagijiratus fwe pm- 
vocatione — Tit. Liv, L. 111. §, 55) by^^which the People 
meant to abolifh the Diftatorfhip : but, from the fadl which 
will juft now be i-elated, and which happened about ten years 
afterwards, we fee that this law was hot better obferved than 
all the others had been. 
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the Difl;ator, when iummoned to do Co by 
the Mafter of the Horfe. {a) 

Atout one hundred and forty yeal(s after the 
times we mention, the law concerning the ap- 
peals to the People, was enabled for the third 
time. But we do not fee that it was better 
obferved afterwards, than it had been before : 
and we not only find it frequently violated by 
the different Magiftrates of the Republic ; but 
the Senate alfo, notwithftanding. this law, at 
times made formidable examples of the Citi- 
2.^\M^. Of this we, have an inftance in the three 

hundred foldiers who had pillaged the Town of, 

• . ^ . . ... 

Rhegiuin. The Senate, of its own Authority, 

■. • « * 

ordered them all to be put to death. In vain 
did the Tribune Flavius remonftrate againft fo 
fevere an exertion of public juftice on Roman 
Citizens j the Senate, fays Valerius Maximus, 

neverthelefs perfifted in its refolution. {b) 

'«••■-•-•«'• - •««» ' • ^ 

(tf) " Tumultuantem deinde multitudlnem, incerta 
exiftimatione facli, ad conclonem vocari juffit, & Malium 
jure cafum pronunchvit^ etiamjt regrti crimine infons fuertt \ 
qui vocatus a Magi fir o equiium^ ad Diclatorem non vmijjet*^'^ 
Tit. Li7. L. IV. §. J5. ^ 

[h) Val. Max. L. IL C, 7. — ^This Author does not 
mention the precife number of thofe who were put to death 
on this occauon ; he only fajs that they were executed fifty 

XX 2 
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All theic laws for fecuring the lives of the 
Citizens, had hitl^erto been enaded without 
any mention being made of a punifhment 
againft th^fe who fhould violate them. At 
laft the celebrated Lex Porcia was paffed, 
which fubjedted to baniftiment thofe who 
fliould caufe a Roman Citizen to be fcourged 
and put to death* From a number of in- 
ftances pofterior to that law, we fee that it 
was not better obferved than thofe before it 
had been : Caius Gracchus, therefore, caufed 
the Lex Sempronia to be enafled, by which 
a new fandion was given to it. But this 
law did not fecure his own life, and that of 

his friends, better than the Lex Porcia had done 

■ * ' • • • 

that of his* brother, and thofe who had fup- 
ported him : indeed, all the events which took 
place about thofe times, rendered it manifeft 
that the evil was fuch as was beyond the 
power of any laws to cure. — Iftiall here 

at a time, in difT^rent fuccefSye days.: but othiQr Authors 
make the number of tbern amount to four thousand, Liv/ 
fpeaks of an whole Legion. — L^i^gta Camp^na qua. Rhegium 
eccupaveraty obfeffa^ deditione fa£la Jecuri percujpt 5^^— Tit, 
l/w. L, xy. EpiU'^ have followed here PoLybius, who 
fays that only three hundred were taken and brpiight to 
Rome, 
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mention a fadl which affords a remarkable 
inftance of the wantonnci^ with which the 
Roman Magiftrates had accuftomed themfelves 
to take away, the lives of the Citizens. A 
Citizen, named Memmius, having put up for 
the Confulfliip, and publickly canvaffing for the 
fame, in opposition to a Man whom the Tri- 
bune Saturninus fupported, the latter caujfed 
him to be apprehended, and made him expire 
unfipr blovw in the public Forum. The^ 
Tribune even carried his infolence fo far, as 
Cicero informs us, as to give to this adt of 
cruelty, tranfa<9ted in the prefence of the whole 
People aflembledj the outward form of a 
lawful adt of public Juflice. {a) 

-(tf) The fatal forms of words (crudatus carmina) ufed bjr 
the RooiaA Magiftrates, when they ordered a Man to be put 
to death, rcfounded (fays Tully, \xiy\%f^ttQ\\proRabtrio)\r\ 
the Aflembly of the People, in which the Cenfors had for- 
bt44eji the comaion Executioner ever to appear. / Li5for^ 
Miliga- manus. Caput obnubito» Jrbori ift/eJid fufpendko* 

m Memmius being a confiderable Citizen, as we may 

cofieludefrdm his canvaffing with fuccefs for the Confulfhip, 
all the great Men in the Republic took thjc alarm at the. 
atrocious* action of the Tribune: the Senate, the nex;t day 
ifToed out its fdemn Mandate to the Confuls, to provide 
tbst tbs RepuUic Jhould receive m detTin^ent\ and the Tri- * 
bunewas killed in a pitched battle that was fought at the^ 
foot of the Capitole. 
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Nor were the Roman Magiftrates fatisficd 
with committing adls of injuftice in their 
political capacity, and for the fupport of the 
power of that Body of which they made a 
part. Avarice and private rapine were at laft 
added to . political ambition. The Provinces 
were firft opprefled and plundered. The cala- 
mity, in procefs of time, reached Italy itfelfi 
and the centre of the Republic ; till at laft the 
Lex Calpurnia de repetundis was enadted to put a 
ftop to it. By this law, an adlion was given to 
the Citizens and Allies for the recovery of the 
money extorted from them by Magiftrates, or ' 
Men in power; and the Lex Junia after- 
wards added the penalty of banifliment, to" 

the obligation of making reftitution. 

♦ • . ■,.>••' '••■.• . . * 

. But here another kind of diforder arofe. 
The Judges proved as corrupt, as the Magi- . 
ftrates h^d been oppreflivc. They equally 
betrayed, in their own province, the caufe of 
the Republic with which they had been inr*. 
trufted; and chofe rather tofhare in the plun- 
der of the Confuls, the Praetors, and the Pro- 
confuls, than put the laws in force againft 
thenx. 



_j: 1 
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. New expedients were, therefore, reforted to, 
in order to remedy this ne\y evil. Laws 
were made for judging , and punifhing the 
Judges themfelves ; and above all, continual 
changes were made in the manner of compo- 
fing their Aflemblies. But the malady lay too 
deep for common legal provifions to remedy. 
The guilty Judgies employed the fame re- 
sources in order to avoid conviftion, that 
the guilty Magiftrates had done; and thofe 
changes at which we are amazed, which 
were made in the conftitution of the judi- 
ciary Bodies, [a) inftead of obviating the corrup- 



■l*M 



(a) The Judges, (oyer ^he Aflembly of whom the Praetor 
ufually prefided) were taken from the body of the Senate, 
till forae years after the laft Punic War; -when the Lex Sem^ 
pronia, propofed, by Caius S.. Gracchus, enafled, that they 
fhould in future betaken from the Equeftrian Order. The 
Conful Cjepio procured afterwards a law to be enafied, by 
which thejudges were to be taken from both Orders, equally. 
The Lex ServUia foon after put the Equeftrian Order, again 
in pofleffion of the Judgments ; and the Lex Livia reftored 
them intirely to the Senate. — The Lex Plautia enacted after- 
wards^ that the Judges {hould be taken from the thr^e Or- 
ders ; the Senatorial!, Equeftrian, and Plebeian. ThtLex 
Cornelia, frzmed by the Diftator Sylla, enaded again that 
the Judges flipuld be intirely taken from . the body of the 
Senate. The Lex Jurelia ordered anew, that they fhould be 
taken from the three Orders. Pompey made afterwards a 
change in their number, which he fixed at feventy five, and 
in the manner of electing them. And laftly, Csefar intirely 
^eftored the Judgments to the Order of the Senate. 
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tion of the Judges, only transferred to orfier 
Men the profit arifing from becoming guilty 
of it. The complaint was already grown 
general, in the times of the Gracchi, that no 
Man who had money to give, could be brought 
to punifhment. {a) Cicefo lays, that in his 
time, the fame opinion was become fettled and 
univerfally received ; (^) and his Speeches are 
replete with his lamentations on what he 
calls the levityy arid the infamy^ of the public 
Judgements. 

Nor was the impunity of corrupt Judges, 
the only evil under which the Republic 
laboured. Commotions of the whole Empire 
at laft took place. The horrid vexations, 
and afterwards the acquittal, of Aquillius^ 
Proconful of Syria, and of fome others who 
had been guilty of the fame crimes, drove the 
Provinces of Afia to defperation : and it was 
then, that that terrible war of Mithridates 
arofe, which was ufhered in by the death of 
eighty thpufand Romans, mafTacred in one 
day, in all the Cities of Afia. (r) 



(a) App. de Bell. Civ. (h) Aa. in Vcrr. L §. i. 

{c) Appism. 
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The Laws . and public Judgments not only 
thus failed of the end for , which they had 
been eftabliihed : they even became, at laft, 
new means of oppreffion added to thofe which 
already exifted. Citizens poffefled of wealth; 
pcrfons obnoxious to particular Bodies, or the 
few Magiftrates who attempted to ftcm ^th« 
torrent of the general corruption, were accufed 
and condemned ; while Pifo, of whom Cicero^- 
in his fpeech againft bim, relates things which 
piake the Reader fliudder with horror, and 
Verrcs, who had been guilty of enormities of 
the fame kind, efcaped uqpunifhed. 

Hence a war arofe ftill more formidable 
th$n the former, and the dangers of which 
we wonder th^t Romej^was able to furniount. 
The greateft part of the Italians revolted it 
once, exafperated by the tyranny of the pub-f 
lie Judgements ; and we find in Ciqero, . who 
informs us of the caufe of this revolt, ; which 
was called the , Sacia/ wm'f a very expreffi vo 
gC<?ount bbth of the unforfijnate cpnditipn of 
the R§pub}ic, and of the perverfior) that ha4 
been niade qf the methods, tjken %o remedy 
it.^ssr-!^^* An hundred and tei^^yisars are not 
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yet clapfid (fayi he) fi nee the law for the 
recovery of money extorted by M agiftrates was 
firft propounded by the Tribune Calpumius Pifo, 
A number of other laws to the fame effeft, con- 
tinually more and more fevere, have followed 
it : but fo many perfons have been accufed, fo 
many condemned5~-fo formidable a war ha^ 
been excited in Italy by the terror of the public 
Judgements,-^and when the laws and Judge- 
ments have been fufpended^ fuch an opprcf- 
fipn and plunder of our Allies has prevailed, 
that we may truly fay, that it is not by 
our own ftrength, but by the weaknefs of 
others, that we continue to exift." {a) 

I have entered into thefe particulars with 
regard to the Roman Commonwealth, becaufe 
the fafts on which they are grounded, are 
remarkable of therafelvcs, and yet no jiift 
conclufion could be drawn from them, unlefs 
a. feries of them were prefented to the 
Reader. Nor are we to account for th^fe 
fadlis, by the luxury which prevailed in -the 
attef ages of the Republic, by the corrup- 
tion of the manners of the Citiz^eris, their 
. ." • • ■ 

j^ (<i) See Cic. de Off. L. II. §. 75. 
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<icgcaefacy from their ancient principles, and 
ibch-like loofc general phrafes, which may. 
perhaps be ufcful to cxprefs the manner itfelf 
in which the evil became manifeftcd, butty* 
no meians account for the caufcis of it. 

The above diforders arofe frQrti the very 
nature of the Government of the Republic 5— 
cF a Government in which the Executive 
and Supreme Power being made to centre 
in the Body of thofe in whom the' People 
had once placed their confidence, there re- 
mained no other effedual Power in the ;Stete 
fhat might render it necdiary for therti td 
keep within bounds of jimic6 and deceftey; 
And, in the- mean tirne, as the People, vAio 
were intended a« a check over that' Body^ 
continually gave a ihare in this fame Execu- 
4:ive authority, to thofe whom they intri*ifee«d 
with the care of their interefts,- they increafed 
the evik they complained of, 4s it were^ it 
every attempt they made to remedy ih^^i 
0fad iff fte^d of railing up .Oppppejilts tq ^^f^ 
who were becon^e . the enemies rof their lib9rtyi 
as it: w^, their inteptiop to do, qontinwglly 
iupplieci them, with ney AiToci^tc^.. ./^ 
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From this iitUation of aiHiirs, flowed as an 
unavoidable confequence, that continual defer- 
tion of the caufe of the People, which even 
ill time of Revolutions, when the pafiions 
of the People them&lves were roufed, and 
tliey were in a great degree united, manifefled 
itfelf in fo remarkable a manner. We may 
trace the fymptoms of the great political 
dt£c& here mentioned, in the earlieit ages of 
the Commonwealth, as well as in the laft 
fts^ge of its duration. In Rome, while fmall 
W^ /.pwr* it rendered vain whatever rights 
ctr. power ^he People poiTefTed, and Mailed all 
their ^adcavours to defend their liberty, in 
thi^ fame manner as in . the more fplendid 
aires of the Commonwealth, it rendered the 
iqioft falutary regulations utterly fruitlefs, and 
tyjin inftrumental to the an>bition*and avarice 
i^ a few. .The prodigious fortune of • the 
RepubUc, infliort, did not create the difordcri 
' it only g%ve full fcope to it. 

fitit if we turn our view towards the Hiitoiy 
of the Englifh Nation^ we ihall fee how, 
lirom a Governtoent in whkb the above 
defers did not exiftt different cohfequen^es 
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have followed :• — ^how cordially all ranks of 
Men have always united together to lay under 
proper reftraints this Exectitiv:e powers which 
they fcnew could never be theit own; la 
times of public Revolutions^ the greateft care> 
^as we have before ohferved^ was Jiuide ufe of 
to afcertgin the limits of that Power 5 and after 
peace had been reftorcd to the State, thofe 
who remained' at the head of the Nation, 
manifefted an unwearied jealoufy in main- 
taining thofe advantages which the united 
efforts of all had obtained. 

, Thus it was made one of the Articles of 
Magna Charta> that the Executive ToWer 
fllould not touch the perfon of the Subjeft, 
but in confeqiience of a judgment pafled 
upon him by his peers : and fo great waS 
afterwards the 'general' union ih maintaining 
this law> that: the T^wl fy J^^yp that adrnira- 
blc mode of prbceeding which To effefhiiallj 
fpcures the Subjed againffc all the invaiions 
bf" Poiver, eveii (what feemed fo difficult to 
attain) agairift. thofe which might be made 
uiider the fai»5)!k>n of Judicial authority^ has 
been . preferved to this day. It has even been 
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t 



35.0 THE CONSTITUTION 

prefervcd in all its original purity, though 
the fame . has been fucceflively fnffetcd to 
decay, and then to be loft» in the othef 
countries of Europe, where it was known 
for a while. (/?) Nay, though this privilege 
of being tried by one's peers, was at firft a 
privilege of Conquerors and Mafters> exclu- 
fively appropriated to thofe parts of Nations 
which had originally invaded and fubdued the 
reft by arms, it has in England been fuc- 
ccffively extended to every Order of the 
People. 



«■* 



(a) The Trial by Jury was in ufc among the Normans 
long before they came over to England ; but it is now utterly 
loft in riiat Province, It even began very early to degeaicrate 
there from its firft inftitution : we fee in Hale's Hiftory 
of the Common Law of Ehgland, that the unanimity among 
Jurymen was not required in :Normandy for making a 
yexdiStf a good v^rdicS; but when Juryjnen di^l^^d,- a 
number of them was taken out, and others added in their 
ftead, till an unanimity was procured. — — In Sweden* 
where, according to the opinion of the Learned in that Ccmh^ 
try, the Trial by Jury had its firft origin, only fome forms 
of that Inftitution are now prefervied in remote part? ctf" die 
Country, where- fets -of Jurymen are eftaUiibed fmr Ufe, aod 
have a falary accordingly. See Robinjon^s State of Swedtn. — 
And in Scotland, the vicinity of England has nbrbeen'able to 
prefervelo the Trial by Jury it'sgenitifle ancient form : die 
unanimity among- Jurymen is not required there, as I have 
been told, to forma Verdidlj but the majority is deciCve. 
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And not only the perfon, but alfo the 
property of the individual, has been fccured 
againft all arbitrary attempts from the Exc- 
cutive power ; the latter has been fucceffively 
reftrained from touching any part of the pro-^ 
perty of the Subjeft, even under pretence of 
the neceffities pf the State/ but by the free 
aflent of the Reprefentatives of the People. 
Nay, fo true and perfevering has been the 
zeal of thefe Reprefentatives in afFerting on 
that account the interefts of the Nation, 
from which they could not feparate their 
own, that this privilege of taxing themfelves, 
which was in the beginning grounded On a 
roofl precarious tenure, and only a, mode pf 
governing adopted by the Sovereign for the 
fake, of his own convenience, has become, 
in time, a fettled right of the People, which 
the Sovereign has found it at laft neceflary 
fokmnly and repeatedly to acknowledge. 

Nay more, the Reprefentatives of the Peo- 
|ile have applied this Right of Taxation to 
a ftill nobler ufe than the mere prefervatioa 
irf" property: they have, in procefs of time^ 
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fucceeded in converting it into a regular imd 
copftitutional means of influencing the mo<^ 
tions of the Executive Ppwcr.-— By means 
of this Rights they have gained the advan-^ 
tage of being conftantly called to concur in 
the . meafurcs of the Sovereign ; of having the 
greateft attention ihewn by him to their 
requejfls ; as well as the higheft regard paid to 
any engagements that he enters into with 
them. Thus has it become at laft the pecu- 
liar happinefs of English Subjedts (to whatever 
other People, either ancient or modern, we 
compare them) to enjoy a fhare in the Govem-p^ 
ment of their Country, by elefting Repre^ 
fentatives, who, by reafon of the peculiar 
circumftances they are in, . and the extenfive 
rights they poiTefs, are both willing faithfully 
to ferve thofe. who have appointed them; and 
able to do it. 

And indeed the Commons have not reiled 
Satisfied with eftablifhing, once for all, the 
provifions for the liberty of the People whic^ 
have been juft mentioned* They have aftcr*^ 
jyards made the pfefervation of them, tha 
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fi'rft objeft of their cares, {a) and taken every 
opportunity of giving Hew life to them. '^^'^ 

Thus, under Charles the Firfl:,' attacks oT 
a mpft alarming nature having been made on 
the privilege of the People to grant free fup- 
plies to the Crown, the Commons vindi- 

c 

cated, without lofs of time, that great right 
of the Nation, the Conftitutlonal bulwark of 
all others ; and haftened to oppugn, in their 
beginning, every precedent of a pi-aftice that 
muft^ in the end have produced the utter ruin 
of public liberty. ' 

They even extended their care to abufes of 
6very kind. ' The judicial authority, for in- 
fiance, which the Executive Power had imper- 
ceptibly affumed to Itfelf, both with refpedt to 
the perfon arid property of the individual, was' 
abrogated by the Adt which abolifhed the 
Court of Star-Chamber; and the Crown was 
brought back to its true Conftitutlonal office, 
viz. the countenancing, and fupporting with 
its ftrength, the execution of the Laws. 

. I . • • ■ • ' • • ; 

t , 

(a) The firft cperation of the Commons, ;at the begin-, 
ning of a Seffion, is to appoint four grand Comfnittees. 
One- 4s a Cbmmittee of Rdigion, ari6ther of Grievances/ 
another of Courts of Juftice, and another of Trade : they 
are to be ftanding Committees during the whole Seffion. 

Z z 



354 THE CONSTITUTION 

m 

The fubfequent endeavours of the Legifla- 

« 

ture have carried even to a ilill greater extent 
the above privikges of the. People: they hava 
moreover fucceeded in retraining the Crown 
from any attempt to feize and confine^ even for 
the fhortefl; time, the perfon of the Subjed; 
unlefs it be in the cafes afcertained by the Law, 
of which the Judges of it are, to decide. 

Nor has this extenfive unexampled freedom, 
at the expence of the Executive Power, been 

made, as we might be inclinable to think, the 

« 

^xclufive appropriated privilege of the great and 
powerful. It is to be enjoyed alike by ail 
ranks of Subjeds : nay, it was the injury 
done to a common Citizen that gave ex- 
iftence to the A€t which has compleated 
the fecuring of this interefting branch of 
public liberty. " The oppreffion of an ob- 
^* fcure individual," fays Judge Blackilone^ 
^' gave rife to the famous Habeas Corpus Ad :" 
Junius has quoted this obfervation of the 
Judge J and the fame is well worth being 
repeated a third tirne^ for the juft idea it 
conveys of that readinefs of all Orders of 
Men to unite in defence of conmion liberty> 
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vrhich is a charafteriftic circumftance in the 
Englifli Government, {a) ^ 

And this general union, in favour of public 
liberty, has not been confined to framing laws 
for its fecurity. It has operated with no lefs 
vigour in bringing to puniihment fuch as have 
ventured to infringe them; and the Sovereign 
has conftantly found it neceffary to give up the 
violators of thofe laws, even when his bwa 
fcrvants, to the Juftice of their Country. 

Thus we find, fo early as the reign of lEd- 
ward the Firft, Judges who were convidled of ^ 
having committed exa<5tions in the exercife of 
tlieir offices, to have been condemned by a fen»i 
tence of Parliament, [i) From the immenfe 
fines which were laid upon them, and which 

(a) The individual here alluded to was one Francis Jenks, 
who having made a mo^on at Guildhall, in the year 1676, 
Co petition the King for a new Parliament, was examined 
before the Privy Council, and afterwards committed to the 
Gatehoufe, where he was kept about two months by the 
delays made by the feveral Judges to whom he applied, ia 
granting him a Habeas Corpus, — Seethe State Tryalsy Vol. vii. 
Anno 1676. 

(b) Sir Ralph de Hengham, Chief Juftice of the King's 
Bench, was fined 7000 marks ; Sir Thomas Wayland, Chief 
juftice of the Cpmmon Pleas, had his whole eftate forfeited ; 
and Sir Adam de Stratton, Chief Baron of the Exchequer^ 
£ned 34000 marks. 

Z Z 2 
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If, feems tli?y. w^re in cpndijtioji to pay, we 
may indeed conclude that, in. thpfc early ages, of 
the ConftituticMi, the remedy was ^gUed late 
to the difprder ; but yet it, was applied, atlaft. 

U.nd^r Richard the Second, exampks of 
4}fLC fapxe kiivi were renewed* Michael di^ la 
JpcQle, £arl pf Suffolk, who had heea Lord 
i^l>aA«:ellpr of the kiiigjdoni, the Duke of fec- 
J^.i>d> ?pd the Archbifljyop of York, haying 
abufed. thpjr powei; by carrying on fchenaes 
fubveffive of public liberty, were declared 
.guijty of High treafon ; and a nunaber of 
Judges who, in their' judicial capacity, had 

ma4e themfelves their inftruments, w.^re in- 

^'.' , . ■ . - ^ '• ' • . ' • • ' 

yolved in the fame coqdernnation, (a^ 

,-.''. . • , t i . ■ -.- 

(a) The moft confplcuous among thefe Judges were Sir 
Robert Belknap, and Sir Robert Trefilian, ^ Chief Juftice of 
the King's Bench. The latter had .drawn up a ftfing of 
queftions calculated to confer a defpotic authority on the 
Crown, or. rather on the Minifters above ^named, who bad 
found the means of rendering themfejyes intire Mailers of thq 
perfon of the King. Thefe queftions Sir Robert Trefilian 
propofed to the Judges, who had been fummoned for that pur- 
pofe, and they gave their opinions in favour of them. One.of 
thefe opinions of the Judges, among others, tended to no lefs 
than to annihilate, at one ftroke, all the rights of the Comr 
mons, by taking from them that important privilege men- 
tioned before, of ftarting what.fubjeds of debate they think 
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Uader the reign ^ of Henry the Eighth, Sip 
Tkomas Empfon, a/id Edmjund Ehidley, who 
had, been the promoters of the ejcaftions com- 
mitted under the preceding reigni, fell viftima 
to the z^aj of the Commons fpr vindicating nhc 
paufe of the People. Under King James the. 
Fixft, Lprd Chancellor Bacon experienced, thali 
neither his high dignity, nor great perfonal 
qualifications, could fcreen him from having 
the fevereft cenfure paiTed upon him for the 
corrupt praftices of which he had fuileired 
himfelf to become guilty. And under Charlea^ 
the Firft,. the Judges having attempted tor 
imitate the example of the Judges i^ndjer 
Richard the Second, by delivering opinions fubr 
yeriive of the rights of the People, found, the. 
fame fpirit of watchfulnefs in the Common^,, 
as had prov.ed the ruin of the former. Lord 
Finch, Keeper of the Great Seal, was obliged 

proper, and freely difcufling the fame : — the Commons were to 
be reftrained, under pain of being punilhed as traitors, from 
proceeding upon aqy article befide^ thofe limited to them bjr 
the King. AH thofe who had had a hand in the above de- 
clarations of thejudges, were attainted of high treafon. Some 
were handed ; among them was Sir Robert Trefilian ; and 
the others were onJy baniflied, at the interceffion of the 
Bifhops. — See the Pari. Hiftory of England. Vol. L 
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to fly beyond Sea. The Judges Davenport and 
Crawley were imprifoned ; and Judge Berkley 
was feized while fitting upon the Bench, as 
wc find in Rufhworth. 

In the reign of Charles the Second, wc 
again find frefli inftances of the vigilance of the 
Commons. Sir William Scroggs, Lord Chief 
Juftice of the King's-Bench, Sir Francis North, 
Chief Juftice of the Common Pleas, Sir 
Thomas Jones, one of the Judges of the 
King's-Bench, and Sir Richard Wefton, one 
of the Barons of the Exchequer, Were im- 
peached by the Commons, for partialities 
fliewn by them in the adminiftration of juf- 
tice; and Judge Scroggs, againft whom fome 
pofitive charges were well proved, was re- 
moved from his employments. 

^ The feveral examples offered here to the 
Reader, have been taken from feveral different 
periods of the Englifh Hiftory, in order to 
£hew that neither the influence, nor the dignity, 
of the infradtors of the laws, even when 
they have been the neareft Servants of the 
Crown, have ever been able to check the 
zeal of the Commons in afferting the rights 
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©f the People- Other examples might per- 
haps be related to the fame purpofe ; though 
the number of thofe to be met with, will, 
upon enquiry, be found the fmaller as the 
danger of infringing the law^ has always been 
indubitable. 

So much regularity has even, (from all 
the circumftances above mentioned) been in- 
troduced into the operations of the Execu- 
tive Power in England, — fuch an exaft Juf- 
tice have the People been accuftomcd, in 
confequence, to exped from that quarter, 
that even the Sovereign, for his having once 
fuffered himfelf perfonally to violate the 
Safety of the fubjeft, did not efcape fevero 
cenfure. The attack made by order of Charles 
the Second, on the perfon of Sir John Co- 
ventry, filled the Nation with aftonifhment ; 
and this violent gratification of private paf- 
fion, on the part of the Sovereign (a piece 
of felf-indulgence with , regard to inferiors, 
which whole claffes of individuals in certain 
Countries almoft think that they have a right 
to) excited a general fermentation. ** This 
event (fays Bifhop Burnet) put the Houfe of 
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Commons in a furious upt'bar....It gave gteat 
advantages to all thofe who oppofed ih^ 
Court; and the names of the C^urt and Coun- 
try party, w^^hich till, nov^ had fecmed to be 
forgotten, were again revived;" {a) 

Thcfe are the limitations that have been ibt^ 
in the Englifh Government, on the operations 
of the Executive Power : limitations to which 

r 

we find nothing comparable in arty other free 
States, antient or modern; and which are 
owing, as we have feen, to that very circum- 
llance which feemed to prevent the poflibility 
of them, I mean the greatnefs of that Power ; 
the efFeft pf which has been, in the events . 
to unite upon the fame objed:, the views and 
efforts of all Orders of the People. 

From this circumftance, that is, the pecu- 
liar ftrength and liability of the Executive 
Power in England, another moft advantageous 
confequence has followed (which has been 
before obferved, and which it is not improper 

{a) See Burnet's Hiftory, Vol. I. Anna 1669. — An Afl 
of Parliament was made oii this occafion, for giving a 
larther extent to the provifions before made for the per- 

^nal fecurity of the Subjed^ which rs ftill caikd Xht 
Clovtntry hSt. 
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to mention again here^ as this Chapter i^ 
intended to confirm the principles laid down 
in the former ones) I mean the lafting con- 
tinuance of this fame general union among 
all ranks of Men, and the fpirit of mutual 
juftice which thereby continues to be difFufed 
thix)ughout all orders of Subjects. 

Though furrounded by the many bounda- 
ries that were juft now defcribed, the Crown, 
we mioft obferve, has preferved its Preroga- 
tiVc undivided. It ftill poffcffes its whold 
effedtlvc ftrength, and is only tied bjr its 
own engagenlents, and the confideration of 
what it owes to its deareft interefts. 

The great, or wealthy Meti in the Nation, 
who, affifted by the body of the People, hate 
fuccdeded in reducing the exercife of its autho- 
rity within fuch well defined limits, can havd 
no expectation that it will continue to con- 
fine itfelf to thefe, any longer than they thttA- 
ielves continue, by the juftice of their 6\^'nr 
conduft, to deferve that fupport of the Feo> 
pie which alone can make them appear 
Fefpe<3able in the eyes of the Sover6ign,-i^ntii 
probable hopes that the Crown will , cpqlattue 

3^ 
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to obfcrve thofe Jaws J)y which their wealth, 
dignity, and liberty, arc proteScd, any longer 
than they thcmfelvcs alfp continue to obfcrve 
them. 

Nay more, all thofc claims of their rights 
which they continue to make againft the 
Crown, are encouragements which they give 
to the reft of the People to aflert their 
Qwn rights againft them. Their conftant 
oppofition to all arbitrary proceedings of that 
Power, is a continual declaration they make 
againft any a6ls of oppreflion, which the fupe- 
rior advantages they enjoy, might intice them 
to commit on their inferior fellow fubjcds. — 
Nor was that fevere cenfure, for inftance, 
which they concurred in pafling on an un- 
guarded violent a(5tion of their Sovereign, only 
a reftraint put on the perfonal aftions of future 
EngUfti Kings. No, it was a much more ex- 
terjfive provifion for the fecuring of public 
liberty, — it was a folemn engagement entered 
ipto by all ,the powerful Men in the State to 
tjie whole body of the People,' fcrupuloufly 
to refpeft the perfon of the loweft among 
them. 
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And indeed the conilant tenour of the con- 
diid: even of the two Houfes of Parliament, 
fhews us that the above obfervations are not 
matters of mere fpeculation. From theearlieft: 
times we fee the Members of the Houfe of 
Commons to have been very cautious not 
to . affume any. diftinftion that might alie- 
nate from them the affedions .of the feft of 
the People^ {a) Whenever thofe privileges 
which vjere^neceiTary to,thcnfi for the difchargc 
of their truft have proved burdenfome to the 
ponamunity, they have retrenched them. And 
thpfe of .their Members who have applied either 
thefe privileges,, or in general that influence 
which they derived from their fi^uation, to any 
oppreflive purpofes, they . thenifelves have en- 
deavoured to bring to punifhment. 

^ ' • ■ 

Thus, we fee in the reign of James the 
Firft, Sir Giles Mompeflbn, a Member of 

(a) In all cafes of public offences, down to a fimple 
breach of the peace, the Members of the Houfe of Com- 
mons have no privilege whatever above the reft of the People: 
they may be committed to prifoa by any Juftice of the peace ; 
and are dealt with afterwards in the fame manner as any other 
Subjeils. With regard to civil' matters, their only privi- 
Jegcis to be "free from Arrefts during the time of aSeflion, and 
forty days before, and forty days after j but they may be 
fued, by procefs againft their goods, for any juft debt during 
that time. 

3 A 2 
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the Houfe of Commons, having beea guiity^ 
(^ Monopolies, and other a£ts o£ great oppref* 
fion on the People, wag not only expelied, 
but impeached and pro&cuted with the greateft 
varmtk hy the Houfe, and finally condemned 
by the Lords to be ^blicly degraded from 
hia itank of a Knight, held for ever an infamous 
per&n^ and impri£)ncd during life. 

In the fame reign, Sir John Bennet, Mcm-^ 
ber of the Houfe of Commons, having been 
found to have been guihy of fcveral corrupt 
practices, in his capacity of Judge of the Pre-* 
rogatvue Court of Canterbury, fuch as taking 
exorbitant fees, and the like, was expelled the 
Houfe, andprofecu^^ for thofi; offences. 

In the year 1641, Mr. Henry Beufpn, Mem- 
ber for KnareiOborough, having been deteded 
in felling prote<3:ions> experienced likewife the 
indignation of the Houfe, and was expelled. 

In fine, in order as it were to make it com- 
pleatly notorious, that neither the condition of 
ReprefentatiVe of the People, nor even any 
degree of influence in their Houfe, could 
excufe any one of them from ilridtly ob- 
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ferving the rules of Jufticc, the Commons did 
oa one occafion pafs the mod fevere cenfurc 
tbey had power to infiidl, upoo their Speaker 
hioi&lf» for hb hzving, ia a ilngle inflance, 
atteinpted to convert the difcherge of his duty 
^ Speaker, into a means of privatie cmolu- 
»eot. — Sir John Trevor, Speaker of the Houfc 
<?f Commons, having, in the fixth year of the 
ceigo of King WiUiaina, received a thoufand 
guin?a§ (^ovk the City of London, " as a gra-^ 
<* tuity for tfee trouble he hgd taken with 
** ifegard to the paffing of the Orphan BiUl* 
was, vote4 guiky of a High crime and mifdc- 
cje^jcwr, stnd expelled ihe Houfe. Even the 
inconfid^rable fam of twenty guineris which 
Mr> ^ungerfQrd^, alfo a Member, had been 
we^ enough to accept on the lame fcore, was 
Ipokj^ upon as deferving the notice of the 
Hcftiiej and. he was likewife expelled, {a) 



{a\ Other examples of the attention of the Houfe of 
C|omii)9n3 to, the;condu£): pf their Meinbers, might be pro^ 
duce4i either bjeiiore,. or after, that which ii mentioned here* 
Tl|e> Reader m^, for iniftance, fee the relation of their 
proceedings in. the affair of the Simfh Sia Company Scheme ^ 
and a, few years after, in that of the CharitahU Corporation \ 
a fraudulent fcheme particulariy oppreffive to the poor, for 
which feveral Members were expelled* 
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. If wc turn our view towards the Houfi 
of Lords, we fliall find that they alfo have 
conftantly taken care, that their peculiar pri- 
vileges fhould not prove impediments to the 
common juftice which is due to the reft of the 
People, (tf) They have conftantly agreed tc^ 
every juft propofel that has been made to them 
on that fubjeft by the Commons. And indeed, 
if we confider the numerous gnd oppreffive 
privileges claimed by the Nobles in moft other 
Countries, and the vehement fpirit with which 
they are commonly afferted, we fliall think 
it no fmall praife to the body of the Nobir 
lity in England (and alfo to'- the nati^re of 
that Government of which they make a part) 
that it has been by their free CQnfent that 
their privileges have been confined to what 
they now are; that. is to fay, to no more, in 
general, than what is neceflary to the accom- 



(a) In cafe of a public offence, or even a fimp]e breach 
of the peace, a Peer may be committed, tiil he finds ball, by 
^ny Juftice of the peace : and Peers are to be tried by the 
common courfe of law, for all offences under felony. With 
regard to civil matters, they are at all times free from arrejit\ 
buc'execution may be had againft their cfTeSs, in tb^ faoMS 
manner as aoainft thofe of other Subjcde. 
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plifhment of the end and conftitutional defiga 
of that Houfe, 

In the exercife of their Judicial authority 
with regard to civil matters, the Lords have 
manifefted a fpirit of equity nowife inferior to 
that which they have fhewn in their Legiflative 
capacity. They have, in the difcharge of 
that fun<aion, (which of all others is fo liable 
to create temptations) fhewn an uncorrupt- 
nefs really fuptrior to what any Judicial 
Aflembly in any other Nation can boaft. 
Nor do I think that I expofe myfelf to the 
danger of being contradided, when I fay that 
the condudl of the Houfe of Lords, in their 
civil judicial capacity, has conftantly beea 
fuch as has kept them above the reach of 
even fufpicion or flander. 

Even that privilege which they enjoy, of 
excluiively trying their own Members in cafe 
of any accufation that may. afFeft their life 
(a privilege which we might at fir ft fight 
think repugnant to the idea of a regular 
Government, and even alarming to the reft 
of the People) has conftantly been made ulc 
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of by the Lords to do juiUce to their fellow* 
Subjedls ; and if wc caft our eyes either on 
the cpUedion of the State trials, or on the 
Hiftory of England, we ihall find very few 
* examples, if any, of a Peer, , really guilty pf 
the offence laid to his charge, that has derived 
any advantage from his not bei|ig tried by 
a Jury of Cotmnmers. 

.Nor has this juft and moderate cphdtiift df 
the two Houfes of Parliamoit irt the cxercSfe 
of their powers (a moderation fo unKktt 
^hat has been related of the conduft of the 
powerful Men in the Roman Republic) been 
the only happy confequence of that falutary 
jcaloufy which thofe two Bodies entertain of 
the power of the Crown. This fame m^Mve: 
has alfo engaged them to exert their utmoft 
endeavours to put the Courts of Juftice under 
proper rellraints : a point fo effential to pub^* 
lie liberty. 

They have, from the carlieft times, pre- 
ferred complaints againft the influence of 
the Crown over thofe Courts ; and at laft 
procured Laws to be enaded in order Xx^ 
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td prevent it : all which m^afures were ftrCri^ 
declarations, it is eflential to obferve, that fto 
Subjed:s were ^ to think themfelves exempt 
from fubmitting to the uniform courfc of -tk^ 
Law* And the fevere examples which th^y ^ 
have concurred to make on thofe Judges whd 
had rendered thiimfelves the inftruments 6f 
the paffions of the Sovereign., or of the vieWs 
of his Minifters, are alfo awful wafrnings to 
the Judges who have fuccecded them, never 
to attempt to deviate in favour of any, thia 
moft powerful, individuals, from thj^t' fltait 
line of Juftice,' which the joint Wifdom of 
the three branches of ^ the LegiflatUfe, has 
liiarked put to them* 

This lingular fituatiort of the Ehglifh Judges 
relatively to the three Conftituent Powers of 
the State> (and alio the formidable fupport 
which they are certain to receive from them 
as long as they continue to be the faithful 
Minifters of Juftice) has at laft created fuch 
an impartiality in the diftribution of public. 
Juftice in England, has introduced into the 
Courts of Law the practice of fuch a thorough . 
difregard of either the influence or wealth 
of the contending Parties, and procured 

3B 
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tO[ every individualt both fuch an cafy accefTto 
tl>eie CourtSj and fiich a certainty of redreis^ as 
lure not to be paralleled in any other Govern- 
l»ent*— Philip dc Comines, Co long as t^iree 
hundred years ago» commended in flrong terms 
thiC cxadnefs with which Juftice 13 done in Eng* 
land to all rank( of Subjects ; {a) and the impar- 
ti^ity with which the fame is adminifiered in 
thefe days* will, with flill more reafon^ create 
i^p furprife of every Stranger who has an op^ 
portunity of obferving the cuftoms of this 
Country. (6) 



m' 



(r) See page 39 of this Work. 

{b) A little after I came to England for the firft time (if the 
Reader will give me leave to make mention of myfelf in this 
cafe) a profecution was commenced in a Court of Jufltcc 
agatnft a Prince very nearly related to the Crown ; and a 
Noble Lord was alio, much about that time, ensaged in a 
law-fuit for the property of conftderable mines of lead in 
iTorkfhire. I could not but obferve, that in both tbefe caies 
a decifion was given againft the two moft powerful parties $ 
diottgh I wondered but Ijttle at this» becaufe I had before 
heard much of the impartiality of the l^w proceedingj^ in 
England,- and was prepared to iee inftances of that kind. 
But what I was much furprifed at, I confi^fs, was that no- 
Ipdy appeared to be in the leafl: Aai, not even at th« 
iiridlnefs with which , the ordinary cour(e of the law had, 
particularly in the former cafe, been adhered to,— «and that 
thqfeproceedings which I w^ difpofed.to conrid6ras.great iaK 
ftances of Juftice^ to the prpduflion of wbi<:h fomc . chrcum^ 
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Indeed^ to fuch a degree of impartiair^ 
has the adminiftration of public Juftice been 
brought in England, that it is faying nothing 
beyond the exa(% truth> to affirm diat any 
violation of the laws, though perpetratni 
by Men of the moft extenfive influence, 
nay, though coijimittrd by the fpecial dircd- 
tion of the very firft Servants of the Crown, 
will be publicly and compkatly redrcffijd. 
And the very loweft of fubjefts will obtain 
fuch redrefs, if he has but i^irit enough tot 
ftand forth, and appeal to the laws of his 

Country. Moft extraordinary circumftances 

thefe ! which thofe who know the difficulty that 
there is in eftablifhing juft laws aniong MdJv- 
kind, and in providing afterwards for thdr 
due execution, only find credible becaufe they 
are matters of fadt, and can only begin to acr 
count for when they look up to the ccnftltutioh 
of the Government itfelf 5 that is to fay, when 
they confider the circumftances in which the 
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Aances- peculiar to the times; at leaft.Aune uncommon virtue 
or fpifit on the part of the Judges^ muft have more or Ms 
co-operated, were looked upon by all thofe whom I beaci 
fpeak about it, as being nothing more than the common and 
c^pe£t^ courfe of things^ This drcumftance hecame a 
firohg idddcement to me to inquire into the nature of a Go- 
vernment bjr which fuch cffeSs were produced. 

3 B 2 
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ExcGutive Power, or the Grown, is pkced with 
relation to the two Bodies that concur with 
jt td forpi thie Legiflature^j — the circumftanccs 
in-.which thofe two Affemblks are placed with 
a'clatioa..to the- Crow a, and to each other, — 
;aQd the fituation in which all the Three 
■^nd ' thcmfelves with refpedt ' to the whple 
.Body of. the People, (a) 

.". ' i.^) Thcaflertjonmacjeaboye with refpeS to the impartiality 
with which Juftice is, in all cafes, admlniftered in Eng- 

•'ftnrf, hot being of a nature to be proVed by alledging fingle 
£aftsi I hayc entered into po parniciilars op that account. 
However, I have fubjoined here twp cafgs which, I tjjink, 

'caxmot but appatr remarkable to the Reader. 

^.. .TThcfirft istfac cafe'Df the profccutiori commenced in the 
year 1763, by fome Journeymen Printers, againft the King's 
Meffengcrs, for apprehending and imprifohing them fdr ^ 

^ibortt^me, by virtue of a General Tf^arrant from the Secrc- 

«^artes of State ; aad fhat which wa? aftfrward^ garried on Ky 
Another private individual, againft one of the Secretaries 
themfclves. i ■ In thefe aftiohs, all the drdinary forms of 

.proceeding ufed in cafes of adiqns between private Sifbjefls^ 
were ftriSiy adhered to ; and both the Secretary of State, 
and the Meflengers,' were, in the end, condemned. Yet^ 

;^w.bic6 I djefire ihc Bpackr to obferve, from all the circum- 
ilancesthat accompanied this affair, it is difficult to propofe 

•^a cafe* -in which Mi nifters could, of themfelves, be urrder 
greatertem^tationd to exert an undue influence to hinder the 
ordinary courfe of Juftice. Nor were the Ads for which 

.'tbofe Minifterft were condemned. Ads of evident oppreiEon, 

. viriticb nobody could be found to yi&iiy* They had done 
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• In fine, a very remarkable circumftance in 
^he Eriglifli Government, (and which alone 
evinces fomething peculiar and excellent in its 
Nature) is that fpirit of extreme mildnefs with 



nothing but follow a practice of which th^y found feveral 
precedents eftabliflied in their Offices j and their cafe, if I 
am well informed, was fuch, that moft indivfduals, under 
jSmilar circuftiftances, would' have thought themfdves autho* 
rifed to have a£led as they had done* 

' The fecond cafe I propofe to relate, affords a Angular in- 
fianceof the confidence with which all Subjeds in England 
claim what ibey think their juft rights ; and of the certainty 
with which the remedies of the law are in all cafes open to 
them. The faft I mean, is the Arrefl executed in the 
reign of Queen Anne, in the y par 1708, on the perfon of 
the RuiTijin AmbafTador, by taking him out of his Coach for 
the film of fifty pounds. — And the confequences that fol- 
lowed this faft are ftill more remarkable. The Czar re- 
fentcd this affront very highly, and demanded that the 
Sheriff oFMidHlefex, and all others concerned in the Arrefl, 
ihould be punilhed with inftant death. " But the Queen/* 
(to the amazement of that defpotic Court, fays Judge Black- 
ftone, from whom I borrow this fad) " the Queen directed 
f« the Secrcitary of State to inform him, that fhe could inflict 
*' no punifhnjent upon any, the meanefl, of Her Subje£is, 
** unlefs warranted by the law of the land." — An Aft \yas 
afterwards pafled to frjee from arrefts the perfon s of foreign 
Minifiers, and fuch of their Servant$'as they have delivered a 
lift of, to the Secretaries of State, A copy of this' Aft, 
elegantly engroffed and illuminated, continues Judge Black- 
^onc^ was fent to Mofcow ; and an Ambaffador oxtraor-^ 
•binary conimiQioned to deliver it. 
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which criminal Juftice is adminiftered i{i Eng* 
land : a poiat with rqgard to which £nglan^ 
differs from that of all other Countries in 
the World. 

When -wc confider the panifhments in trie 
in the other States of Europe, we wonder 
how Men can be brought to treat their 
fcilow-creatvres with fo miich cruelty i and 
the bare confideration , of thofe punifhipen ts 
would fufficiently convince us (fuppo^ng we 
did not know the fadt from other circum- 
fiances) that the Men, in thofe States who fr^me 
the laws, and preiide over their execution^ 
have little apprehenfion, that either they, oc 
their friends, will ever fall viftims to thofe 
laws which they thus raflily eftabjiipi. 

In the Roman Reptiblic, circumftanccs of th^ 

« 

fame nature with thoie juft mentioned^: were. 
alio productive of thegreateft defeds in &e kind 
of criminal Juftice which took pkec'-tir-ifc 
That clafs of Citizens who were at the head of 
the Republic, and who knew how mutually 
to excufe each other from any toa ^vere ]aws» 
er pfadtice, not only allowed themfelves great 
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libertk^i as we have feeh, in aifpo&ng of 
the lives of the inferior Citizens ; l>ut had alfb 
introduced into the exerciie of the illegal^ 
powers they aflUmed to themfelvcs in that 
wiped, a great degree of cruelty, {a) 

Nor were things more happily conducted iit 
the Grecian Republifcs. From their Demo- 
cratical nature, and the frequent Revolutions ta 
which they were fubjeft, we naturally expc6l 
to fee that authority to have been ufed with 
mildnefs^ which thoie who enjoyed it muft 
have known to have been but precarious ; yet, 
Svich were the effeifts of the violence attending 
tbofe very Revolutions, that a Ipirit both of 
great irregularity and cruelty had taken place 
among the Greeks, in the exercife of the 
power of infliding punifliments. The very 
haiAi laws of Draco ssrc vrell known, of which 
it was faid, that they were not written with 



■« 



{a} The', common manner Jn which the Senate ordered 
Citizens to be pu( to- death, was by throwing them head- 
long from the top of the Tarpeian Rock, The Confuls, 
or other particular Magiftrsites, fometimes caufed Citizens 
to expire upon a crofs ; or, which was a much more com* 
mon cafe, ordered them to be fcourged to death, with their 
hekds faftened between the two branches of a fork ; which 
they called ctrvlcem fiirca inftrere. 
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ink, but with blood; The fevere laws of the 
Twelve Tables among the Romans, were in 
great part brought over from Greece. And 
it was an opinion commonly received in 
Rodfie, that the cruelties pra(Stifed by the Ma-^. 
giftrates on the Citizens, were only imita- 
tions of the examples which the Greeks had 
given them, {a) 

In fine, the ufe of. Torture, that method 
of adminiftering Juilicc in which fully may. 
be faid to be added to cruelty, had been 
adopted by the Greeks, in corifequence of the 
fame caufes which had concurred to produce 
the irregularity of their .criminal Juftice* 
And the fame praftice continues, in thefc 
days, to prevail on the Continent of Europe, 
in confequence of that general arrangement 
of things which creates there fuch a care- 
leflhefs about remedying the : abufes of pub- 
lic Authority. 



(a) Caefar exprefsly reproaches the Greeks with this 
faft, in his fpcech in favour of the accomplices of 

Catiline, which Salluft has tranfmitted to us. SeJ eoian 

ilh tempore^ Gradamorem imitati^ (Majores nc^ri) verhiri- 
lus animadvertebant in civets^ de condemnatis ultimum fuppli-- 
ciumfumptum^ 
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But the n^tttre of that, fame Government 

* « 

which has pracured to the People of Eng- 
land all the advantages we have before de- 
fcribed, has, With flill more reafon, freed them , 
from the moft oppreffive abufes which pre- 
vail in other Countries; 

That wantonnefs in diipofing of the deareil 
rights of Mankind, thofe infults upon human 
Nature, of, which the ffame of the. Governments 
eflabliihed in other States, unavoidably becomes 
jnore or Itfs productive, are entirely banifhed 
from a Nation which has . the happinefs of 
having its interefts committed to the care 
of Men who continue to be thcmfelves 
expofejd to the preflure of thofe laws which 
tliey concur in making, and of every tyrannic 
pradice which they fufFer to be introduced, — 
by Men whom the advantages which they 
poflefs above the reft of the People, render 
only more expofed to the abufes they are 
appointed to prevent, — only more alive. ^ to 
the dangers againft which it is their duty to 
defend' the Community. 

Hence we fee the ufe of Torture to have 
been, from the earlieft times, utterly unknown 
in England. And all attempts to introduce 

3C 
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it, whatever might be the power of thofc 
who made them, or the cirCumftances in 
which they renewed their endeavours, have 
been ftrenuoufly oppofed, and defeated, (a) 

Hence alfo arofe that remarkable forbear- 
ance in the Englifh Laws, to ufe any cruel 
fcverity in the punifhments which experience 
fhewed it was neceflary for the prefcrvatfon 
of Society to eftablifh : and the utmoft ven- 
geance of thofe laws, even againft the moft 
enormous Offenders, never extends beyond the 
fimple deprivation of life. (6) 

(a) The Reader m^y on this fabjeift fee again the Note 
(fl)page 154 "of this, Work, where the oppofition is men- 
tioned, that was made to the Earl of SufFol^k, and the Duke 
of Exeter, when they attempted to introduce the pradlice of 
Torture : this even was one of the caufes for which the latter 

was afterwards impeached. -The Reader is alfo referred 

to the Note (b) of the fame page, in which thefolemn decla- 
ration's related which the Judges gave againft the pradice 
of Torture, in the cafe of Felton, who had affaffinated the 
Duke of Buckingham. 

(b) Avery fmgular inftance occurs in the Hiftory of the 
year 1605, of the care of the Englifh Legiflature not to fufFer 
precedents of cruel pra£tices to be introduced. During the 
time that thofe concerned in* the Gun-powder plot were un- 
der fentence of death, a motion was made in the Houfe of 
Commons to petition the King, that the execution might be 
"■ftaid, in order to confider of fome extraordinary punifhmeAt 
to be infiidted upon them j but this motion was rejected. A 
propofal of the fame kind was alfo made in the Houfe Of 



OF ENGLAND. 379 

Nay, fo anxious has the Englifh Legifla- 
ture been to eftablifh mercy, even to con- 
vicfled Offenders, as a fundamental principle 
of the Government of England, that they made 
it an exprefs article of that great public 
Compad: w^hich was framed at the important 
aera of the Revolution, that " no cruel and 
'* unufual punifhments ifhould be ufed/' {a) — 
They even endeavoured, by adding a claufe 
for that purpofe to the Oath which Kings 
were thenceforwards to take at their Coro- 
nation, as it were to render it an cvevlafting 
obligation of Englifh Kings, to make Juflice 
to be " e^^ecuted with piercy." {b) 

Lords, where it was dropped. — See the Parliamentary Hi- 
ftory of England, Vol. V, Anno 1605. 

(a) See the Bill of Rights, Art. x»— " Exceflivc bail 
ought not to be required, nor exceffive fines impofed 5 nor 
f^ruel and unufual punifhments inflided**' 

{b) Thofe fame difpofitions of thg Englifli Legiflature, 
which have led them to take fuch precautions in favour even 
of convifted offenders, have ftill more engaged them to make 
provifions ip favour of fuch perfons as are only fufpefted and 
accufed of having committed offences of any kind. Hence 
the zeal with which they have availed themftlves of every 
important occafion, fuch, forinftanee, as that of the Revolu- 
tion, tQ procure new confirmatioiis to be given to the infti- 
tution of the Trial by Jury, to the laws on imprifonments, 
and in general to that extraordinary fyftem of criminal Jurif- 
prudence, of which a defcription has been given in the firft 
oart of this Work, to which I refer the Reader. 

3C2 CHAP. 
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CHAPTER XVII. 

A more inward View of the RngliJJo Govern^ 
ment than has hitherto been, offered to the 
Header. ^^Total difference between the Englijh 
Monarchy^ as a Monarchy y and all thofe with 
whi^h we are acquainted. 

THE Doftrine conftantly maintained in 
this Work (and which has, I think, 
been fufficiently fuppofted by fads and com- 
parifons* -drawn from the Hiftory of other 
Countries) is, that the remarkable liberty 
enjoyed by the Englifli Nation, is eflcntially 
owing to the impoffi bili ty under which their 
Leaders, or in general all Men of power 
among them, are placed, of invading and 
transferring to themfelves any branch of the 
Executive authority; which authority is ex* 
clufively vefted, and firmly fecured, in the 
Grown. Hence the anxious care with which 
thofe Men continue to watch the exercife 
of that authority. Hence their perfeverancc 
in obferving every kind of engagement which 
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themfelvcs may have entered- into with the 
reit of the People. 

But here a confideration of a moft im* 
portant kind prefents itfelf. — How comes the 
Crown, in England, thus cohftantly to preferve 
to itfelf (as we fee it does) the whole Executive 
authority in the State ; and moreover to inipire 
the great Men in the Nation with that con- 
dudl fo advantageous to public Liberty, which 
we mention here. All thefe are efFefts which 
we -do not find, upon examination, that the 
power of Crowns has hitherto been in any 
Xhape able to produce in other Countries. 

In all States of a Monarchical form, wc 
indeed fee that thofe Men whom their wealth, 
or their perfonal power of any kind, have 
raifed above the reft of the People, have 
formed combinations among themfelves to 
oppofe the po^er of the Monarch. But their 
views, we muft obferve, in forming thofe 
combinations, were not by any means to fet 
general and impartial limitations to the Sove- 
reign authority. They endeavoured to render 
themfelves intirely independent of that autho- 
rity ; or even utterly to annihilate it, accord- 
ing to circumftances. 
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Thus we fee that in all the States of 
antient Greece, the Kings were at laft de- 
ftroyed and exterminated. The fame events 
happened in Italy, where in remote times 
there exifted for a while feveral kingdotns, as 
we learn both from the antient Hiftorians, 
and the Poets. And in Rome, we even know 
the manner in which fuch a revolution was 
brought about. 

In more modern times, we fee the numerous 
Monarchical Sovereignties which had been 
raifed in Italy on the ruins of the Roman 
Empire, to have been fucceffively deftroyed 
by powerful faiSions; and circumftances of 
much the fame nature have at different times 
taken place in the Kingdorns eftablifhed in 
the other parts qf Europe. 

In Sweden, Denmark, and Poland, for in- 
ftance, we find that the Nobles have com- 
monly reduced their Sovereigns to the con- 
dition of iimple Prefidents over their AfTem- 
blies, — of mere oflenfible Heads of the Gq- 
vernment. 

In Germany, and in France, Countries 
where the Monarchs being polTefTed of confi- 
derable demefnes, were better able to maintain 



OF ENGLAND. . 383 

\ 

X 

their power than the Princes juft mentioned, 
the Nobles waged war againft them fometimes 
fingly, and fometimes jointly ; and events fimi- 
lar to thefe have fuccellively happened in Scot- 
land, Spain, and the modern Kingdoms of 
Italy, 

In fine, it has only been by means of 
ftanding forces that the Sovereigns of moft 
of the Kingdoms we have mentioned, have 
been able in a courfe of time tp affert the 
prerogatives of their Crown. And it is only 
by continuing to keep up fuch forces, that, 
like the Eaftern Monarchs, and indeed like 
all the Monarchs that ever exifted, they con- 
tinue to be able to fupport their authority. 

How therefore can the Crown of Eng- 
land, without the affiftance of any armed 
force, maintain, as it does, its numerous pre- 
rogatives ? how can it, under fu<:h circum- 
fiances, preferve to itfelf the whole Executive 
power in the State ? For here we muft 
obferve, the Crown in England does not derive 
any fupport from what regular forces it 
has at its difpofal ; and if we doubted this 
faS, we need only look to the ajftonifhing 
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fubjedlion in which the military, is kept to 
the civil power, to become convinced that an 
Englifli King is not in the leaft indebted to 
his army for the prefervation of his authority. 

If we could fuppofe that the armies of the 
Kings of Spain, or of France, for inftance, 
were, through fome very extraordinary cir- 
cumftanccj all to vanifh in one night, the 
power of thofe Sovereigns, we .muft not 
doubt, would, ere fix months, be reduced to 
a mere (hadow* They would immediately fee 
their prerogatives (however formidable they 
may be at prefent) invaded and difinem- 
bered : {a) and fuppofing that regular Govern- 
ments continued to exift, they would be re- 
jduced to have little more influence in them, 
than the Doges of Venice, or of Genoa, poffeis 
in the Governments of thofe Republics. {6) 

' How th^efore, to repeat the queftion once 
more, which is one of the moft interefting 



(a) As was the cafe in the Several Kingdoms into which 
the Spanifh Monarchy was formerly divided; and, in not 
very remote tirjies, in France itfelf. 

{b) Or than the Kings of Sweden were allowed to enjoy, 
before^ the hft Revolution in that Country/ 
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that clri occur in politics, how can the Grown 

• • • . 

in England, without the affiftancc of any 
arnfied force, avoid thofe dangers to which all 
other Sovereigns are expofed ? * 

How can It, without any fuch force, ac- 
coipplifti even incomparably greater works 
than thofe Sovereigns, with their powerful 
armies, are, we find, in a condition to perform ? 
— How can it bear that univerfal effort 
(unknown in other Monarchies) which, we 

r 

hare fceri, is continually and openly exerted 
againft it ? How carl rt even continue to refift 
it fo powerfully as to preclude all individuals 
whatever from^ ever entertaining ' any views 
befidcs thofe of fetting juft and general 

lipiitatioris to the excrcife of its* 'authorky? 

■ • 

How can it inforce the laws upon all SiibjeAs, 
mdifFcrently, without ' injury or danger to. 
itfelf ? How can it, in fine, imprefs the minds 
of aH the great Men in the State with fuch a 
iaAing jcaloufy of its power, as to neceffitate 
them, even in the exercife of their undoubted 
rights and privileges, to continue to court and 
deferve the afFedion of the reft of the People ? 

Thofe grear Men, I (hall anfwer, who even 
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in (faiet times prove fo formidable to other 
JVlonarchs^ are in England divided into two 
Aflemblies; and fuch, it is neceflary to add, 
are ^e principles upon which thisr divifion is 
made, that from it refults» as a neceifary con- 
i!equence, the foUdity and indiviiibility of the 
power of the Croww* 

The Reader may perceive that I have led 

:him, in the courfe of this Work^ much 

» 

'beyond the line within which Writers on. the 
fizbjeA of Government have con&ied thtm^ 
ielves ; or rather» . that I have followed a Irack 

intirely diflFerent from that which thofti Wdters 

* 

have taken. But \as the obfervation juft msdc 
on the inability of the power of the Crown 
in England, and the caufe of it, is new in its 
kind, fo do the principles from^which its truth 
is to be demonflrated, totally dif&r from^hat 
is commonly looked upon as the ibundatioti 
of the fcicnce of Politics. To lay thofe prin- 
ciples here before the Reader, in a manner com^ 
pleatly fatisfaSory to him, would lead us. i&to 
philofophical difcudions on what. really con- 
stitutes the bails of Governments and Powsr 
amon^fl Mankind, both extremely long, and in it 
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gftkt meafure foreign to the fubjo£t of this Booki. 
I fh'all therefore content myfelf with provingtliLe 
above obfefvations by fafts; which is mor^^ 
after aiU than political Writer$ ufaally uAckr-* 
take to do wich regard to their Speculations. 

As I chiefly propofcd to fhew how the 
cxtenfive liberty the Englifli enjoy, is thb 
refult of the peculiar frame of their Govern- 
ment, and occalionally to compare the fame 
With the Republican form, I had even at firft 
intended to confine m3rfelf :to that circum- 
ftance which both conltitutes the , efTentiil 
difference between thofe two forms of Govera- 
ment, and is the immediate caufe of Bngliih 
liberty. It mean the having placed ail the 
executive' authority in the State out of the 
hands of thofe in whom: the People truft» 
*With regard to the remote caufe of that 
fame liberty, that is to fay, the ftability 
df the power of the Crown by:/ which this 
ej^ecuthre authority is ib fecured, I thould 
perhaps itave been, iilent, had I not found 
it abiblutely necefiary to mention it. here, in 
order to obviate the objedions which the 
more refle^ing part of my Readers mig^t 

3D 2 
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othcrwifc have, ma4e both to feveral of tb^ 
Qbfervations before offered to them, ar}d to a 
few Qtbfcrs which are foon to foljow, 

' *Befides, I fhall confcfs here, I have been 
feveral times under appreb^nfions, in the cdurffe 
ef .this Work, left the generality of my Read- 
ers, mifled by the fimilartty of names, 
&ould put. a. too octepfive ooaflru^tion upon 
what I iaidcwith regard to the ufefulilefs qf the 
power of the Crown in Engjaftd ; — kft they 
&onld thinks for inftance, thiit I attributed 
Ihc fuperior ' advantages of the Eftglifla pnode 
©f ; Government over the Republican form> 
iberely to its approaching ne^ri^r to the nature 
of the Monarchies eftabliihfd ii| fhe otlier 
j^tcts of Europe, and thai I looked upon every 
kind of Monarchy, as being in itfdif preferable 
to. a Republican Government* An Apip¥>^» 
which I do not by any ineaas.or jtn wy d^i^ee 
enter tain* I have too mjiich affirftton, pfi if 
you vpleafe, pr^ojflTeflioB^ ill favour cf that 
form of Government. uf)der lodiicbl wa^iiora^ 
and as I am j^nfible of its- defeift^^ fo do I know 
how to fet a full value iip^n itbe advantages by 
ipvhich it compcnfates for th«|q. ... 



I 
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I thefefore hive, z$ it wdre> made bafte to 
av^l myfelf of the .firft opportunity of explain- 
ing my mejaning on thia fttbje(^,-^of indi- 
cating that the power of the Crown in Eng?- 
}andftands upon foundations Jntirely different^ 
fromthofc oa whickthe fame Power refb ia 
otlwr Countries^-r-^nd of .©iga^ng the R^cadce 
jbopbferve (which for the prejfeil; will fufficie)^ 
fhsit a$ the Englilh. Monarchy' differs in ita 
patwre from everjf other, fp all that is faid here 
^f its a4y*nta^, i% peculiar asd confined to it. 

- But to come to the proofs of the iblidity 
;iccruing to the power of the Crown in England^, 
frwn the co-exiftence- of ^fe two AffembUes 
whkh concur to form the EnfliihParUainciiti 
I jfeill firft point out to the Reader: ffveralopfJii 
A£ks of thofe twa Houfe$,t by; w^i^cih thejp 
Jiavc'by turns effc^ually d^fe^te^ the attaqk^ 
pf each other upon itf prerogatiyeg. 

Without looliaag farther back for examples 
^an the reign of Charles -the Second, we lee 
that 'the Houfe of G<»nrfion& had, in that reign,' 
^guh tp adofHr the method of" aildii^g (of taclc- 
ing, as it is ctHnnictaly exprefftd) '■ ftrcb bills M 
they Wanted n^#e {jartiGulafly totbarc paiffed, 
io their mdnev feMs, ■.Tbi^fbrcihle ufc they 

ft''* 
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made of their undoubted privilege of granting 
fah&dics, wo^ild^ if fufiered to grow into cota^ 
mon prance, have totally deftroyed the squi* 
Hbrium that ought to fubfift between them and 
the Crown« But the Lords took upon them'- 
ielves the taik of maintaining that equilibrium : 
they complained with great warmth of the fevc- 
ral precedents that were made of the pra<fHj(^ip 
we mention : they iniifted that Bills fhoixld be 
framed ** in the old and decent way of Parl«LT 
**mentj" and at laft have made it a ftanding 
order of the Houfe^ to rejeft, i^pon th^ iidbt 
of them^ fill bills tacked to inofiey bills. 

Again^ about the thirty fijrft year ofthe^utie 
reign, a ftrong party prevailed in. tb^ /Houle of 
Commons ; and their eiibrts were not uitktif 
confined* if we may credit the Hiftortamr }o£ 
thofe tinties, to fcrving their Conftituente fsutW 
fully, and providing for the welfare of the Stafi^. 
Among other bills which they prppofcd in their 
Houjfe, they cartiod one to exclude from. the 
Crown the inmiediate Heir to it : an zSpi^ 
this, of a very . high nature, and with rc^^ard 
to which it may v^rell be queftioned whether 
the IcgiOative AiTemblies have a right to form 
a refolutioli, without the exprefs and declared 
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concurrence of the body of the People. But 
both the Crown and the Nation were delivered 
from the danger 6f eftabliihing fuch a prece- 
dent, by the intervention of the Lords ; who 
threw out the bill on the firfl: reading. 

In the reign of King William the Third, a 
few years' after the Revolution, attacks upon 
the Crown came from another quarter. A 
ftrong party was formed in the Houfe of Lords ; 
and as we may fee in Bifhop Burnet's Hif- 
tory of his own times, they entertained very 
deep defigns. One of their views, among others, 
was to ' abridge the prerogative of the Crown 
of cdling Parliaments/ '4nd judging of the 
proper times of doing it. [a) Th^y accordingly 
framed and carried in their Houfe a bill for 
afcertaining the fitting of Parliament every 
year ; but the bill, after it had paflfed in theit 

Houfe, was rejed:ed by the Commons, (i) 

II • ' 1 — 1 — 

. (a) They, befides, propofed to haveall money-bills ftopped 
in.their Houfe, till they had procured the right of taxingf^ 
them&lves, tjieir own eftates ; and to have a Committee of 
Lords and Commons appointed to confer together concerning 
ike>Sfate of the Nation; ** whicK Comioiittee," fays BiAop 
Burnet, ^^ would foon have grown to hav£.been a Council of 
State, that would have brought all affairs under their infpec- 
tictjy and never had beert propofed but when the Nation was 
>eady to break into civil w?arsi"-— See Burnet s . Hiftory^ 
Anno 1693, (bj Nov. 28* 1693. 
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Again^ we find, a little" after die accefiiono£ 
King George the Firft, an attempt was alio 
made by a parly in the Houfe of Lords, to 
wreft from the Crown a prerogative which is 
one of its iineft flowers $ and is, befides, the 
pnly check it has on the dangerous views which 
that Houfe (which may ftop both money- 
bills and all other bills) might be brought 
to entertain; I mean the right of adding 
new i^icmbers to it, and judging of the timeg 
when it may be neceflary tp do fo. A biU 
was accordingly prefenljcd, and carried, ia 
the Houfe of Lords, for limiting the mttp^ 
bers of that Houfe to a fixed number, be- 
yond which it fhould not be increafed : but 
after great pains taken to infure the fuccefs 
of this bill, it was at laft rejected by the Hou£b 
of Commons. 

In fine, the feveral attempts Which a ma- 
jority in the Houfe of Commons have in 
their turn made to reftrain, farther than it now 
is, the influence of the Crown arifing from 
the diftribution of preferments and other ad- 
vantages, have been, checked by the Houfe 
of Lords ; and all place-bills have, from the 
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beginning of this Century, conftantly mifcarried 
in that Houfe. 

Nor have thofe two powerful Aflemblies 
only fucceeded thus in warding off the 
open attacks of each other, on the power 
of the Crown. Their co-exiftence, and the 
principles upon swhich they are feverally 
framed, have been produdlivc of another effed: 
much more extenfive, though at firft lefs 
attended to, I mean the preventing even the 
making of fuch attacks ; and in times too, 
whcJl the Crown was of itfelf incapable of 
defending its authority. The views of eacl;i' 
of thofe two Houfes, deftroying, upon thofe 
occafions, the oppofite views of the other; 
like thofe pofitive and negative equal quan- 
tities, (if I am allowed the comparifon) which 
deftroy each other on the oppofite fides of an 
equation. 

Of this we have feveral remarkable exam- 
ples, as for inftance, when the Sovereign has 
been a minor. If we examine the Hiftory of 
other Nations, we fhall find that that event has 
cottftjmtly been attended with operi invafions 
of the Royal authority, or even complete 
and fettled divifions of it. In England, on 

3 E 
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the contrary, whether we look at the reign 
of Richard the Second, of Henry the Sixth, 
or of Edward the Sixth, we fhall fee that 
the Royal authority has been quietly exer- 
cifed by the Councils that were appointed 
to affift thofe Princes ; and when they came 
of age, the fame was delivered to them un- 
diminilhed. 

But nothing fo remarkable can be alledged 
on thjs fubje<fb, as the manner in which thofe 
two Houfes have ad:ed upon thofe occafions 
when, the Crown being without any prefent 
poffeflbr, it lay in their power, both to fettle 
it on what perfon they pleafed, and to divide 
and diftribute its prerogatives as they might 
have thought proper. Circumftances of this 
kind have never failed in other Kingdoms to 
hring on a divifion of the Executive authority 
of the Crown, or even of the State itfelf. In 
Sweden, for inftance, (to fpeak of that King- 
dom which has borne the greateft outward 
refemblance to that of England) when Queen 
Chriftina was put under a neceffity of abdi- 
cating the Crqwn, and it was transferred 
to the Prince who flood next to her in the 
line of Succeffion, the Executive authority in 
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the State was immediately divided, and either 
diftributed among the Nobles, or afligned to 
the Senate, in which the Nobles alone could 
be admitted ; and the new King was only 
to be a Prefident over it. 

After the death of Charles the Twelfth, w^ho 
died without male heirs, the difpofal of the 
Crown (the power of which Charles the Ele- 
venth had found means to render again abfolute) 

returned to the States, and was fettled on the 

* 

Princefs Ulrica, and the Prince her Hufband. 
But the Senate, as in the former inftance, 
affumed to itfelf the authority which had lately 
belonged to the Crown. The power of affem- 
bling the States, of making war and peace, 
and treaties with foreign powers, the difpofal 
6f places, the adminiftration of the public reve- 
nue, the command of the army and of the fleet, 
were vefted in that ^ody. Their number was 
to confift of fixteen members. The majority 
of votes was to be decifive upon all occa- 
fions. The olily privilege of the new King, 
was to have his vote reckon for two : and if 
on any occaiions he fhould refufe to attend 
their meetings, tjie bulinefs w?is neverthelefs 

3 E 2 
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to be done as efFedlually and definitively with- 
out him. 

But in England the Revolution of the year 
1689 W2is terminated in a manner totally 
different. Indeed, thofc prerogatives deftruc- 
tive of public liberty, which the late King 
had aflumed, were retrenched from the Crown ; 
ani thus far the two Houfes agreed. But 
as to proceeding to any difmembering or 
tranfpofing of the authority of the Crown, 
no propofal was even made about it. Thofc 
prerogatives which were taken from the 

/Crown, were annihilated and made to ceafc 
to exift in the State ; and all the Executive 

• authority that was thought neceflary to be 
continued in the Government, was, as before, 
left undivided in the Crown. (^2?) 

In the fame manner was the whole audio- 
rity of the Crown transferred afterwards to 

(tf) This remarkable circumftance of the power of the 
Crown in England being conftantly prefei'ved undivided, 
whatever Revolutions may havearifen, throws a farther light 
on the obfervation before made, on the advantageous manner 
to public liberty in which Revolutions have alivays been 
terminated in England. In 6ther limited Monarchies, 
the Men who were at the head of the Nation, find- 
ing it in their power, upon thofe occafions, to aiTume 
tp themfelves the exercife of tb^ Sovereign authority. 
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the pnnctfs who fucceedcd King William 
the^ Third, and who had no other claim to 
it, but what was conferred on her by Par- 

conftantly did fo ; and as conftantly left that authority in 
the fame Cindefined extent as before; juft as we have feen 
that it always happened in the ancient Commonwealths, 
and from the very fame reafons. But in England, each 
Member in each Houfe of Parliament feeing, on the occa- 
^ fions we mention, that the Executive authority ];nuft, in 
the iffue, fall fomewhere undivided, and continue fo 5 and 
that neither perfonal advantages of any kind, nor the power 
of any fa6tion, but the law alone, could thenceforwards 
be a reftraint upon its aftions, ferioufly applied themfelves 
to frame with care thofe laws on which their own liberty 
waa afterwards to depend ; and to limit that Power which 
they faw they could neither transfer to themfelves and their 
party, nor render themfelves independent of. 

It will not be improper to add here, as a farther proof 
of the indivifibility of the power of the Crown (which 
has been above faid to refult from the peculiar frame 
of the Englifti Parliament) that no part of the Executive 
authority of the King is vefted in his Privy Council, as 
we have feen it was in the Senate of Sweden : all 

* 

centers in the Sovereign ; the votes of the Members arc 
uot even counted, if I am well informed : and in faft the 
conftant ftyle of the Law, is the King in Council, and, 
not the King and Council. A provifo is indeed fometimcs 
added to fome Bills, that certain a£b mentioned in 
them are to be tranfaded by the King in Council ; but 
this is only a precaution taken in the view that the moft 
^ important affairs of a great Nationr may be tranfadled with 
proper folemnity; and to prevent, for inftance, all objec- 
tions that might, in procefs of time, be drawn from the 
uncertainty, whether the King has affcnted, or not, to cer- 
tain particular tranfactions. 
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liament. And in the fame manner, again, 
it was fettled, a long time before hand, on 
the Princes of Hanover who have fmce fuc- 
ceeded her. {a) 

Nay, one moft extraordinary fad:, and to 
which I defire the Reader to give his atten- 
tion, — Notwithftanding ail the Revolutions we 
mention, and though Parliament has fat every 
year fince the beginning of this century, 
though they have conftantly enjoyed the moft 
unlimited fredom, both as to the fubjedts and 
the manner of their deliberations, and num- 
berlefs propofals have in confequence been 
made, yet, fuch has been the efficiency of 
each Houfe in deftroying, preventing, or qua- 
lifying, the views of the other, that the Crown 
has not been obliged during all that time to 
make ufe, even once, of its negative voices 
and the laft Bill, rejedled by a King of Eng- 

(tf ) If the Reader wanted a farther confirmation as to the 
peculiarity of the conduit of the tnglifh Parliament, in 
preferving the authority of the Crown undivided, though 
the latter lay, as h were, at their difpofal, he. need only com- 
pare the A£ts by which they fettled it on the Houfe of Hano- 
ver, with that framed for the fame purpofe by the Scrtch 
Parliament, a few years before the Union, By this A<S thq 
power of the Crown in Scotland was to be difmembered, 
much in the fame manner, as we have feen it has been in 
Sweden. — Se^ Parliamentary Debates^ Vol. iii. 
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land, has been that rejefted by King William 
the Third, in the- year 1692, for Triennial 
Parliaments, [a) 

[a) He aflented a few years afterwards to that Bill, 
after feveral amendments had been made in it. 

The obfervatlon above made on the conftant tenour of 
the proceedings of the Englifh Parliament, with relation 
to the Crown, is rendered ftill more remarkable when 
we Gonfider the events which have of late years taken 
place in France ; and when we fee the late King 
to have at laft taken a moft ferious alarm at the pro- 
ceediilgs of his Parliament of Paris, (an Afiembly Vi^hich 
is far from having the fame ' importance in the King- 
dom of France, as the Englifh Parliament has in EnglaRd) 
and to have in the end applied to his antiy in ^ order to dif- 
perfe it. And though the prefent King has thought pro- 
per to re-eftablifli that Parliament, a meafure which was 
highly prudent in the beginning of his reign, yet, every 
precaution has at the fame time been taken to render it 
dumb for ever. ^ 

To thefe obfervations on the fecurity of the power of 
the Crown, another of great importance is to be added, which^ 
is alfo founded upon facls, and which Theory would equally 
juftify : this is, that the Crown cannot depend upon the 
fecurity we mention, any longer than it continues to ful- 
fill irs engagements with the Parliament, and with the 
Nation: of this the misfortunes of Charles the Firft, 
and the Revolution x)f the year 1689, are convincing as 
well as awful proofs. And in general the imminent dan- 
gers and perplexities in which the Kings of England have 
conflantly involved themfelves whenever they have attempted 
to ftep beyond the limits of the law, manifeftly ihow, that 
aH that can be faid of the greatnefs and fecurity of their.. 
power is to be underftood, not of the capricious power of 
the Man, but of the lav/ful authovity ^of the Head of the 
State. 
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And this peculiar fecurity of the Executive 
authority of the Crown in England, has not 
only freed the State from thofe difturbances 
to which other Monarchies were unavoida- 
bly expofcd before the ufe of ftanding armies, 
and enabled it to produce all thofe advan- 
tageous effed:s to public liberty which wc 
have mentioned in the courfe of this Work : 
but this fame fecurity has alfo procured to 
England, confidered as a free State, other 
advantages which would really have been to- 
tally unattainable in the free States before men- 
tioned, whatever public virtue we might even 
fuppofe to have belonged to thofe who ad:ed 
in them as the Leaders of the People. 

The one is the extraordinary freedom which 
the People of England enjoy at the expencc 
of the governing authority* In the Roman 
Commonwealth, for inftance, we fee the 
Senate to have been vefted with a number of 
powers totally deftrudlive of- the liberty of 
the Citizens; and the continuance of thofe 
powers, was, no doubt, in a great meafurc 
owing to the treacherous remiflhefs of thofe 
Men ini whom the People truftcd for re* 
prefSng them, or evea to their determined refo- 
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lution not to abridge thofe prerogatives. Yet, 
if we attentively confider the cfonftant fitua- 
tion of affairs in that Republic, we fhall find, 
that, though we might fuppofe thofe pcrfons to 
have been ever fo truly attached to the caufe 
of the People, it would not really have been 
pojflible for them to procure to the People an 
intire fecurity. The right enjoyed by the 
Senate, of fuddcnly naming a Diftator with a 
power urtreftrained by any law, or of inverting 
the Confuls with an authority of much the 
fame kind, and the power it affumed of making 
at times formidable examples of arbitrary 
Jufticc, were refources of which the Republic 
could not, perhaps, with any fafety have been 
totally deprived 5 and though thefe were for 
the mpft part ufed to deftroy the jufl liberty 
of the People, yet they were alfo very often 
the means of preferving the Commonwealth. 

Upon the fame principle we fhould, pof- 
.fibly find that the OJir/ici/hi, that arbitrary 
method of banifhing Citizens, was a neceflary 
refource in the Republic of Athens. A Ve- 
netian Noble would perhaps alfo confefs, 
that however terrible the State-Inquifition 
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eftablifhed in his Republic may be, even to 
the Nobles themfelves, . yet, it would not 
be prudeht intirely^to abolifh it. And we do 
not know but a Minifter in t'rance, though 
we might fuppofc him ever fo virtuous and 
moderate a Man, would fay the fanie thing 
with Regard to the fccret imprifbnments, the 
lettres de cachet^ and* other arbitrary deviations 
from the fettled courfe of law, which often 
^ take place in that Kingdom, and in the other 
Monarchies of Europe. No doubt, if he was 
the Man we fuppofc, he would confefs that 
the expedients we mention have in num- 
berlcfs inftanccs been moft horribly proftituted 
to gratify the wantonnefs and private revenge 
of Minifters, and of, thofe who had any in-- 
tereft with them \ but ftill perhaps he would 
continue to give it as his opinion, that the 
Crown, notwithftanding its apparently immenfe 
. ftrength, cannot avoid recurring at times to 
expedients of that kind; much lefs could it 
publickly and abfolutely renounce them. 

% 

It is therefore a moft advantageous cir- 
cumftance in the Englifh Government, that 
its fecurity reudcrs qll expedients like thofe. 
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nnnecfeflary ; and that the Rcpfefentatives 
of the People have^ not pnly been* con-* 
ftantly willing to promote the public liberty, 
but that the general fituation of affairs has 
alfo enabled them to carry their precautions 
fo far as they have done. And indeed, when 
we confider what prerogatives the. Crown, in 
England, has fincerely renounced, — ^that in' 
coniequence of the? iridependence conferred on 

« 

the Judges and the method of 2r/^/ by Jury^ 
it is deprived of all means of influencing the 
fettled courfe of the law both in civil and 
criminal matters, that it has renounced all 
power of feizing the property of individuals, 
and even of reftraining in any manner whatfo- 
ever and for the ftiorteft time, the liberty of 
their perfons, we do not know what we ought 
moft to admire, whether the public virtue of 
thofe who have deprived the fupreme Executive 
Power of all thofe dangerous prerogatives, oi* 
the nature of that fame Power, which has 
enabled it to give them up without ruin to it- 
felf, — whether the happy frame of the Englifh 
Government which makes thofe in whom the. 
People truft, continue fo faithful in the dif- 

3 P. 2 
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charge of their duty, ^ or the folidity of that 
fame Government, which really can afford to 
leave to the People fuch an extenfive* degree 
of liberty. 

Again, the Liberty of the prefs, that gregt 
advantage enjoyed by the Englifti Nation, 
does not cxift in any other Monarchies of 
Europe, however well eftablifhed they may at 
firft feem to be; and it might even be 
demonftrated that it cannot exift in them. 
The moft watchful eye, we fee, is conftantly 
kept in thofe Monarchies upon every kind 
of publication ; and a jealous attention is paid 
even to the loofe and infignificant ipeeches 
of individuals. Much unnecefTary trouble 
(we may be apt at firft to think) is taken 
upon this fubjedt: but yet if we confider 
how uniform is the condudt of all thofe Go- 
vernments, how conftant and unremitted their 
care in thofe refpedts, we (hall be convinced, 
without looking farther, that there muft be- 
fome neceffity for their precautions. 

In Republican States, for reafons which are 
at the bottom the fame as in the beforemen- 
tioned Governments, the People are alfo kept 



OF ENQLAND. 405 

under the greatcft reftraints by thofe who are 
at the liead of thofe States. In the Roman 
Commonwealth, for inftance, the liberty of 
writing was curbed by the fevereft laws : {a) 
with regard • to the freedom of fpeech, things 
/ were but little better, as we 'may conclude 
from feveral fadts, and many inftances may even 
be produced of the dread with which the Citi- 
zens, upon certain , occafions, communicated 
their political opinions to the Confuls or to 
the Senate. In the Venetian Republic, the 
prefs is mod ftridily watched ; nay, forbearance 
to fpeak, in any manner whatfoever, on the 
conduft of the Government, is the fundamental 
maxim which they inculcate to the People 
throughout their dominions, {i) 

(a) The Law of the Twelve Tables had eftabliftied 
the puniihment of death againft the author of a Libel ; 
nor was it by a Tryal by Jury that it was to be deter- 
mined what was to be called a Libel. Si quis carmen 

OCCENTASSIT, ACTITASSIT^ CONDIDlSSITj QUOD ALTERI 
FLAGITIUM FAXIT, CAPITAL ESTO. 

{b) Of this 1 have myfelf feen a proof fomewhat fin- 
gular, which I beg leave of the Reader to relate. Being, in 
the year 1768, at Bergamo, the firft Town of the Venetian 
State as you come into it from the State of 'Milan, I 
took a walk in the evening in the neighbourhood of the 
Town ; and wanting to know the name of feveral places 
which I faw at a diftance, L flopped a young Country- 
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With rcfpeft therefore to this point, it may 
again be looked upon as a moft advantageous 
circumftance in the Englifh Government, that 
thoie who have been at the head of the Peo- 
ple, have not only been conftantly difpofed 
to procure the liberty of the People, but alfo 
that they have found it poffible for them to 
do fo; and that the ftability of the Govern- 
ment has admitted of that extenfive freedom 
of fpeaking and writing which the People 
of England enjoy, A moft advantageous pri- 

man to a(k him information. Finding him to be a fen- 
fible young Man, I cntCFcd into fome farther converfation 
with him ; and as he had himfelf a great inclination to 
fee Venice, he afked me, whether I propofed to go there ? I 
anfwered^ that I did : on which he immediately warned me 
when I was at Venice not to fpealc of the Prince {^clel Pren^ 
c'lpe) 2j\ appellation aflumed by the Venetian Government, 
\ti order 9 as 1 fuppofe, to convey to the People a greater 
idea of their union among themfelves. As I wanted to 
hear him talk farther on the fubjedt, I pretended to be 
intirely ignorant in that refpeil, and afked for what rea- 
fbn I muft not fpeak of the Prince ? But he (after the 
manner of the common People in Italy, who, when 
ftrongly affedled by any thing, rather choofe to exprefs 
themfelves by feme vehement gefture, than by words} 
ran the edge of his hand, with great quicknefs, along bis 
neck, meaning thereby to exprefs, that being ftrangled or 
having one's throat cut, was the inftant confequence of 
taking fuch a liberty. 
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vilege, this; which affording to every Man a 

means of laying his complaints before the 

Public, procures him almoft a certainty of 

redrefs againft any aft of opprcffion that he 

may have been expofed to : and which leaving, 

moreover, to ev^ry Subjeft the right to 

give bis opinion on all public matters, and 

by thus influencing the fentiments of the 

Nation, to influence thoie of the Legifla- 

ture-itfelf (which is fooner or later obliged 

to pay .^ deference to them) procures to him 

a fort of Legiflative authority of a much 

more efficacious and beneficial nature than 

any formal right he might enjoy of voting 

by a mere yea or nay^ upon general propo- 

fitipns fuddenly offered to him, and which 

he could have neither a fhare in framing, 

nor any opportunity ^f objedling to and 

modifying. 

I- 
A privilege which, by raifing in the Peo- 

pie a continual fenfe of their own fecurity, 

and affording them undoubted proofs that the 

Government, whatever may be its form, is 

ultimately defl:ined only tp ^nfure the happi- 

nefs of thofe who fubmit to it, is both one 
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of the grcatcft advantages of Freedom, and 
its fureft charadleriftic. The kind of fecurity 
as to their perfons and pofleflions, • which Sub- 
jects who arc totally deprived of that privi- 
lege, enjoy at particular times, under other 
Governments, may at moft intitle them to 
look upon themfelves as the well-adminiftered 
property of Matters who rightly underftand 
their own interefts : but it is the right of 
xranvailing without fear the conduft of thofe 
who are placed at their head, which conlHtutes 
a free Nation, {a) 

In fine, what completes all thofe advantages 
which refult from the fecurity of the fupreme 
'Executive authority in England, is the nature 
of the means by which that fecurity is obtained. 
Means whidi are totally different from thofe by 
which the fame advantage i§ fo incompleatly 
procured, and fo dearly paid for, in other Mo- 

(a) If we confider the great advantages to public liberty 
which refult from the inftitution of the Trial by Jury, 
and from the Liberty of the prefs, we fliall find England 
, to be in reality a much more Democratical State than any 
other we are acquainted with. The Judicial power, and 
the Ccnforial power, are vcfted in the People. 
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narcliies ; and which have equally preferved 
the Englifh from the two oppolite calamities of 
anarchy dignified with the name of liberty, 
and total political flavery dignified with the 
name of public tranquillity. 

It is from a happy general arrangement of 
things, that the Power which governs in 
England, derives that advantageous folidity 
which procures to the People both fo great a 
degree of fecurity, and fo ex ten five a degree of 
freedom. It is from the Nation itfelf that it 
receives the force with which it governs the 
Nation. It^ refources are aflfeftion, and not 
terror ; confent, and not violence ; aild it con- 
tinues to reign by the voluntary paffions of 
thofe who are fubjed: to it. 
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CHAPTER XVIII. 

How far the examples of Nations that haroe Iqfi 
their liberty y are applicable to England. 

ALL Governments having in themfelves^ 
fay thofe who have written upon that 
fubjed:, the principle of their deftruftion (a 
principle inherent in thofe very caufes to 
which they owed their profperity) the advan-p 
tages of the Government of England cannot, 
according to thofe Writers, exempt it from 
th^t hidden fault which is fecretly working its 
ruin ; and M. de Montcfquieu, 'pronpuncing^ 
at the fame time, both concerning the effed:, 
and the caufe, fays, that " the Conftitution 

^ of England will lofe its liberty, — will perilh. 

^ Have not Rome^ Laccdaemon, and Car- 

* thage, periftied ? It will perifli when the 

* Legiflative power fhall have become more 
' corrupt than the Executive." 

Though I do not by an^ means pretend 
that any human eftabliihment can efcapethe 
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(ate to which we fee every thing in Nature fub- 
jedl^ nor am fo far prejudiced by the fenfe I 
entertain of the great advantages of the Englifh 
Government, as to reckon among them that of 
eternity, I w^^Il however obferve here in gene- 
ral, that as it differs by its ftrudture and refources 
from all thofe with which Hiftory makes us 
acquainted, fo it cannot be faid to be liable to 
the fame dangers. To judge of the one from 
the other, is to judge by analogy, where no 
analogy is to be found; and my refpedt for 
the Author I have quoted will not hinder me 
from faying, that his opinion has not the fame 
weight with me on this occafion that it has 
op many others. 

Having neglefted, as indeed all fyftematic 
Writers upon Politicks have done, attentively 
to examine into the real nature of Govern- 
ments, of Power, and of Liberty, among 
Mankind, the principles he lays down are not 
always fo clear, of even fo juft, as we mighlf 
have expeifled from a Man of fo real a 
genius. When^ he fpeaks of England, for 
inftarice, his. obfervations are much too ge- 
neral ; and though he had frequent oppo.r- 
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tunities of converfing with Men who had beeoF 
pcrfonally concerned in the public affairs of 
this Country, and had been an eyc-witnefe 
of the operations of the Englifli Government, 
he Tkthfiv tells us, when he attempts to 
defcril?e it> what he conjedured, than what 
he iaw^ 

The examples he cites, and the eaufes of 
diffolution which he afligns, particulariy con- 
firm this obfervation. The Government of 
Rome, to fpeak of that wbich, having gra- 
dually, and as it were of itfelf, fallen into 
ruin, may afford matter for exa6t reafoning,. 
had no relation to that of England. The 
Roman People were not, in the latter a^es 
of the Commonwealth, a People of Citizens, 
but of Conquerors. Rome was not a State, 
but the head of a State. By the immenfity 
of its conquefls, it came at laft only to be in a 
manner an accefTory part of its own Empire^ 
Its power became fo great, that after having 
conferred it, it was at length no longer able to 
refume it: and from that moment it became 
itfelf fubjeift to it, from the fame reafon 
that the Provinces themfelves were fo^ 
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. The fall of Rome, therefore, was an event 
peculiar to its fituation ; and the change of^ 
manners which accelerated that falL>-^^^ 
an effedt which it could not^>-^^^^^^ '^ 
that fame fituation. y--*'^^^ ^^^ Ax^^n to 
themfelves dl jlv^--^^^^ ^^ ^ World, could no 
longer c^itent themfelves with the fupper of 
Fabriciu>^ and the cottage of Cincinriatus. 
;j>c People, who were m afters of all the 
corn of Sicily and Africa, were no longer 
obliged to plunder their neighbours far theirs. 
All poflible Enemies, befides, bfeing extermi- ' 
nated, Rome, whofe power was military^ was 
no longer an army; and that was the mo- 
ment of her corruption : ifj, indeed, we ought 
to give that name to what was the inevita- 
ble confequence of the nature of things. 

In a word, Rome was deftined to lofe her 
Liberty when fhe loft her Empire; and ilie 
was deftined to lofe hei; Empire, whenever 
flie fhould begin to enjoy it. . 

But England forms a Society founded upoa 
principles abfolutely different. All libertVj^ 
and power, are not accumulated, <as it were, 
ia one point, fo as to leave> every where. 
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clfc, only flavcry and mifcry; confequcntly 
only feeds of divifion, and fccret animofity. 
ti the one end of the Ifland to the other the 
fame la>v. ,^^ ^^^^^^ ^^^ ^j^^ ^^^^^^ interefts pre- 
vail: the whole i>.^^ bcfides, equally concurs 
in the formation of the Gx^.^^^^j^^ . no part, 
therefore, hascaufc to fear that the other 
parts will fuddenly fupply the neceflary forces 
to deftroy its liberty; and the whole l^vc, 
of courfe, no occafion for thofe ferocious kinds 
of virtue which are indilpenfably neceflary to 
thofe who, from the fituation in which they 
have brought themfelves, are continually 
expofed to fuch dangers. 

The fituation of the People of England, 
therefore, eflentially. differs from that of the 
Poople of Rome. The mode of the Englifh 
Government does not differ lefs from that of 
the Roman Republic;, and the great ad van*- 
tages it has over the latter for preferving the 
liberty of the People from ruin, have been 
defcribed at length in the courfe of this 
Work. ' 

Thus, for inftance, the total ruin of the Ro- 
man Republic was principally brought about 
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by the exorbitant power to which feyeral 
of its Citizens wcte futceflively endbkd to 
rife. In the latter age of the Common- 
wealthy thofe Citizens went fo far as to 
divide among themfelves the dominions of 
the Republic, in much the fame manner as 
they might have done lands of their own. 
And to them^ others in a ibort time fuc- 

a 

ceeded, who not only did the fame, but who 
even proceeded to that degree of tyrannical in- 
folence, as to make ceffions to each other, by 
exprefs and formal compacts, of the lives of 
thoufands of their fellow-Citizens, But the 
great, and conftant authority, and weight of 
the Crown, in England, prevents, in their very 
beginning, as we have foen, all misfortunes of 
this kind ; and the Reader may recolledt what 
ha$» been faid before on that fubjeit. 

At laft the ruin of the Republic, as every body 
knowS; was compleated. One of thofe powerful 
Citizens we mention, in procefs of time found 
means to exterminate all his competitors : he 
immediately affumed to himfclf the whole 
power in the State; ancj eftablifhed^ for ever 
iiffer an arbitrary Monarchy* But fuch a 
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fudden and violent cftablifhment of a Mo- 
narchical power, with all the fatal confequences 
that would refult from fuch an event, are 
calamities which cannot take place in Eng- 
land : that fame kind ' of power, we fee, is 
already in being; it is afccrtained by fixed 
laws, and eflablifhed upon regular and well- 
known foundations. 

Nor is there any danger that that power 
may, by the means of thofe legal prerogatives 
it already pofTefles, infenfibly affume others, 
and at laft fuddenly make itfelf abfolute. The 
important privilege of granting to the Crown 
Its necefTary fupplies, we have before obferved, 
is vefted in the Nation : and how extenfive 
foever the prerogatives of a King of England 
may be, it conftantly lies in the power of 
his People either to grant/ or deny him, the 
means of exercifing them* 

This right poflefled by the People of Eng- 
land, conftitutes the great difference between 
them> and all the other Nations that live 
under Monarchical Governments. It like wife 
gives them a great advantage over fuch as are 
fornied into Republican States, and confers on 
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them a means of influencing the conduft of 
the Government, not only mrore efFedfuaJ, but 
alfo (which is more in point to the fubjedi 
of this Chapter) incomparably more lafting 
and jfecttre, than thofe referred to the People 
in the States we mention. 

In thofe States,, the political rights which 
ufually fall to the fhare of the People, are thoie 
of voting in general Aflemblies, either when 
laws are to be enadled, or Magiftrates to be 
elected. But as the advantages arifing from 
thofe general rights of giving votes, never arc 
very clearly afcertained by the People, fo neithet* 
are the confequences attending particul^ forms 
or modes of giving thofe votes, generally and 
compleatly underftood by them. They, in 
confequence, never entertain any ftrong and 
conftant preference for one method rather than 
another; and it hence always proves but 
too eafy a thing in Republican States, either 
by infidious propofals made at particular 
times to the people, or by well-contrived 
precedents, or other means, firft, to reduce 
their political privileges to mere ceremonies 
and forms, and at laft, intirely to abolifh 
them. 

3H 
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Thus, in the Roman Republic, the mode 
which was conftantly in ufe for about one 

■ 

hundred and fifty years, of dividing the Citir 
zens into Centuria when they gave their 
votes, reduced the right of the greateft part 
of them, during that time, to little more than 
a .fhadow. After the mode of dividing them 
by Tribes had been introduced by the Tri- 
bunes, the bulk, of the Citizens indeed were 
not, when it was ufed, under fo great a dif- 
advantage as before ; but yet the great privi- 
leges exercifed by the Magiftrates in all the 
public Aflemblies, the power they aflumed of 
moving the Citizens out of one Tribe into 
another, and a number of other circumftances, 
continued to render the rights of the Citizens 
more and more ineffeftual ; and in fad: we do 
not find that .when thofe rights were at laft 
intirely taken from them, they have expreffed 
itny great degree . of difcontent, . 

In Sweden (the former Government of 
which partook much of the Republican form) 
the right allotted to the People in the Go^ 
yernnient, was that of fending I>eputies to the 
States, of the Kingdom, who were to give 
their votes on the refolutions that were to 



OF ENGLAND. 419 

be taken In that AfTembly. But the privi- 
lege of the People of fending fuch Deputies 
was, in the firft place, greatly diminifhed by 
feveral effential difadvantages under which 
thofe Deputies were placed with refpecft to 
the Body, or Order y of the Nobles. This 
. fame privilege of the People was farther 
leffened by depriving their Deputies of the 
right of freely laying their different propofals 
before the States, for their affent, or diflent, 
and attributing the exclufive right of framing 
fuch propofals, to a private Affembly which ' 
was called the Secret Committee. Again, ^he 
right allowed to the Order of the Nobles, of 
having a humber of Members in this Secret 
Committee double to that of all the other 
Orders taken together, rendered the rights 
of the • People ' ftill more ineffeftual. At 
the laft Revolution thofe rights have been in 
a manner taken from them ; and they do not 
feem to have made any great efforts to 
preferve them,, {a) 

(a) I might have produced examples without number, 
of R,epublican States in which the People have been brought, 
at one time or other, to affent to the total lofs of their poll- 

3H 2 
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But th£ fituation of affairs in England i$ 
totally dificrent from that which wc have juft 
defcribed. The political rights of the Peo- 
ple are infeparably connected with the right 
of Property^ — ^with a right which it is as 
difficult to invalidate by artifice^ as dangerous to 
attack by force, and which we fee that the 
moft arbitrary Kings, in the fuUcft career of 
their power, never have offered to violate 
but with the greatefl precautions. A King 
of England, who would enflave his People, 
mufl begin with doing, for his firft ad, what 
all other Kings refcrve for thi; lafl i and he 
csinnot attempt to deprive his SubjeSs of 
their political privileges, without declaring war 
againft the whole Nation at the fame time, and 
attacking qvery individual at once in his mofl 
permanent and befl underftood intereft. , 

And the mean^ * poi!effed by the People of 
England, of influencing the conduift of the Go- 
vernment, is not only> in a manner ieciire againft 
any danger of being taken from them : it is 
moreover attended with another advantage of the 

tical privileges. In the Venetian Republic, for inftance, 
the right, now cxclufively veftcd in a certain number 
of families, of enacSling laws^ and ele£ling the Doge and 
other Magiftrates, was originally veftcd in the whole People* 
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greatcft Importance ; which is that of conferring 

« 

naturally, and as it were neceffarily, on thofa 
to whom they truft the care of their intercfts, 
the great privilege we have before defcribed, 
of debating among themfelves whatever quef- 
tions they thinR conducive to the good of 
their Conftituents, and of framing whatever 
bills they think proper, and in what terms 
they chufe. An effential privilege this, which 
gives them a moft' efFe<3 ual means of providing 
for the fafety of all the other rights of the 
People, and enables them to check in their 
beginning all attempts of pradices that might 
be dangerous to public liberty,/ and even to 
procure thofe to be abolifhed that have already 
in any manner whatfoever been brought into 
ufe; 

How long foever the People may have re- 
mained in a State of fupinenefs as to their n^oft 
valuable interells, whatever may have been the 
negleft and even the errors of their Reprefen- 
tatives, tlie inftant the latter come either to fee 
thofe ' errors, or to have a fenfe of their 
duty, they begin, by means of the privilege 
we mention, efFedually to repair the loiTes of 
public liberty; they inform both themfelves 
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and the body of the People with refpedl to 
the main and cflcntial objedt of their interefts ; 
they take the neccflary precautions for pre- 
venting thofe abufes of which they complain 
from being continued^ and others of the fac^c 
kind from being eftabliflied ; and the governing 
Power (whatever dangerous advantages it may 
at firft fight appear to poffefs) is thus conftantly, 
cither confined, or brought back, to its an^* 
eient limits, (tf) 

And I fhall take this opportunity to make 
the Reader obferve, in general, how the dif- 
ferent parts of the Englifh Government mu- 
tually afllft and fupport each other. It is 
becaufe the whole Executive authority in the 
State is vefted in the Crown, that the Peo- 
pie may without danger commit the care of 
their liberty to Reprefentatives :-r-it is becaufe 
they fhare in the Government only through 
thofe Reprpfentatives, that they are enabled to 
poflTefs the great advantage of framing and 

(tf ) The Reader may remember that among the Afl:s of 
which the Parliament obtained the abolition in the begin- 
ning of the reign of Edward VI. that Adl was comprifed 
which had enadled, that the Proclamations of the Crown 
fhould have the force of Law. The Parliament who had 
pafTed that Aft, feemed to have done at that time, what 
the Danifh Nation did a century afterwards. 
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propofing new laws : — ^but foi* this purpofe, 
it is again abfolutcly neceflary that the Crown, 
that is to fay, a Feto of extraordinary power, 
{houjd exift in the State, 

It is, on the other hand, bccaufe the balance 
of the People is placed in the right of granting 
to the Crown its neceflary fupplies, that the 
latter may, without danger, be intrufted with 
the great authority we mention ; and that the 
right, for inftance, which is vefted in it of 
judging of the proper time for calling and 
difli)lving Parliaments (a right abfolutely ne- 
ceflary to its prefervation) may exift: without 
producing, ipfofaBoy the ruin of public Liberty, 
The fineft Government upon Earth, or rather 
the only one that has hitherto . been founded 
upon principles' truly confonant with human 
Nature, wgs in danger of total defl:rufl:ion 
when Bartholomew Columbus was on his paf- 
fage to Ejigland, to teach Henry the Seventh 
the way to Mexico and Peru, {a) 

^mmmmmmmmmammmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm^immmmm^mmm^mmammm 
* '. , . ... i , , ■' 

{a) As affairs are fituated in England, the diilolution 
x>f a Parliament, on the part of the Crown, is no more 
thain an appeal either to the People tbemfelves, or t<» 
another Parliament. 
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As a conclufion of this fubjeft (which 
might open a field for fpeculations without 
end) I fhall obferve an advantage peculiar 
to the Englifh Governttient, and which^ more 
than any other we could mention, muft con- 
tribute to its duration. All the political 
pafiions of Mankind, if we attend to it» are 
fatisfied and provided £Dr in the Englifh Go« 
irernment j and whether we look at the Mo- 
narchical, or the Ariftocratical, or the Dcmo- 
cratical part of it, we find all thofe powers 
already fettled in it in a regular manner, which 
have an unavoidable tendency to arife, at one 
time or other^ in all human Societies. 

If we could,, for an inftant, fuppoie tbat 
the Englifh {mm of Government, inftead of 
having been the efied: of a lucky concur* 
rence of fortunate circumflances, had been 
eflablifhed from a fettled plan by a Msin who 
had difcovered, beforehand and by reafbning, 
all thofe advantages refulting from it which 
we now perceive from experience, and had 
undertaken . to point them out to other IVf en ^ 
capable of judging of what he told them, 
the following is, no doubt, the manner in 
which he vvould have fpoken to them. 
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Nothing is more chimerical, he would have 
faid, thaa a ftate of either total equality, or 
total Liberty amongft Mankind. In all focie- 
ties of Men, foixi^ Power will JEieceflarily arife. 
This power, after gradually becoming confined 
to a fmaller number of peyfons, will^ by a like 
neceffity, at laft fall into the hands of g 
iingle Leader^ and thofe iwo effe<fts (of which 
jou may fee conltaat ^examples in Hiftory) 
flowing from thip ambition of o^e par^ 
of Mankind, and the various aff^dtions an(J 
paffions of the othcr^ arp abfplutely ua^ 
avoidable* 

Let us, therefore, admit thjs evil at once, 
£nce it is impoffible to avoid it* Let us> 
of ourfelves, eftablilh a Chief among us, fince 
we muft, fome time or other, fubmit to 
one : we fhall by this means eiFedlually pre- 
vent the conflifts that would arife among 
the competitors for that ftation. But let us, 
above all, eftabjifh him fingle j left, after fucr- 
ceflively raifing himfelf on the ruins of his 
Rivals, he fhould eftablifli himfelf* whethpf 
we will or not, and through a train of fhg 
moft pernicious combinations. 

3l 
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Let us even give' him every thing we can 
poflibly give without endangering our fccurity. 
Let us call him our Sovereign \ let us make 
him confider the State as being his own 
patrimony 5 let us grant him, in fhort, fuch 
perfonal privileges as none of us can ever 
hope to rival him in^ and we {hall fee what 
we were at firft inclined to confider as a 
great evil, to be in . reality a fource of advan- 
tages to the community, — we fhall be the better 
able to fet bounds to that Power whifh we iQiall 
have thus fixed and afcertained in one^lace ; 
we fhall have the more interefted him whom 
we fhall have put in pofTeffign of fo many 
advantages, in the faithful difcharge of his 
duty; and we fhall have thus procured for 
each of us, a powerful prot?<Sor at home, and 
for the whole Community, a defender againft 
foreign enemies fuperior to all poffible tempta^ 
tion of betraying his Country. 

You may alfb have obferved, he would con-* 
tinue, that in all States, there naturally arifes 
around the perfbn, or perfons, who are iii-^ 

« 

veflcd with the public power, a clafs of 
Men who, without having any aftual fharc 
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in that power, yet partake of its luftre : who, 
pretending to be diftinguifhed from the 
reft of the Community, do, from that very cir- 
cumftance, become diftinguifhed from them: 
?ind this diftindtion, though only matter of 

A 

opinion, and at firft thus furreptitioufly ob- 

« 

tained, yet, becomes at laft the fource of una- 
voidable and very grievous efFeds, 

Let us therefore regulate this evil which we 
cannot intirely prevent. Let u§ eftablifh this 
clafs of Men who would otherwife grow up 
among us without our knowledge, and gradually 

• • 

acquire the moft pernicious privileges : let us 
grant them diftin<5tions that are vifiblc and 
clearly afcertained : their nature and extent 
will, by this means, be the better underftood, 
and they will of courfe be much lefs likely 
to become dangerous. By this means alfo, 
we ftiall preclude all other perfons from the 
hopes of ufurping them. As to pretend to 
diftindtions can thenceforward be no longer a 
title to obtain them, every one who ihall 
not be exprefsly included in their number, 
muft continue to confefs himfelf one oftho 
People; and juflras we faid before, let us 

3I a 
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chuic ourielves one Maftcr that we may not 
Imvc fifty, fo let us again fay on this occaiion» 
let u$ eflablifh three hundred Lords, that V9% 
fiuiy not have Xsxk thouiand Nobles* 

Befides^ our pride will better feconcilc 
itfblf to a fuperiority which it will no longer 
think of difputing. Nay, as they will them- 
ielves fee u« to be beforehand in acknow- 
ledging it, they will think themfelves under 
00 neceflity of being infblent to furniih us a 
fH'oof of it- Secure of their privileges, alt 
violent meafures on their part for maintaining^ 
and ^t lail \ erhaps extending them, will be 
prevented : they will never combine together 
with any degree of vehemence, but when they 
really have caufe to think themfelyes in dan-» 
ger ; and by having made them indifputably 
great Men, we ihall have a chance of 
often feeing them behave like modeft and 
virtuous Citizens. 

In fine, by being united in a regular Af* 
fembly, they will form an intermediate Body 
in the State, that is to fay, a very ufeful 
part of the Government, 



OF E :; G L A N D. f?^ 

It is alfo neccffary, our Lawgiver would 
hrtktr add^ that we fhould have an influence 
vjpOB the Government ; it is neceflary for 
oar fccurity : it is no lefs neceffary for the 
fecurity of the Governnient itfelf. But cx- 
. perience muft have taught you, at the fame 
time, that a great body of men cannot z&y. 
without being, though they are not aware 
of it, the inftruments of the defigns of a 
fmall number of perfons ; and that the power 
of the People is never any thing but the 
power of a few Leaders, who (though it may be 
impoflible to tell, when, or how) have found 
means to fecure to themfelves the diredlon of 
its exercife. 

Let us, therefore, be alio beforehand with 
this other inconvenience. Let us effedl openly 
what would, otherwife, take place in fecret. 
Let us intruft. our power, before it be taken 
from us by addrefs. Thofe whom we fhall 
cxpreisly have made the depofitaries of it, being 
freed from any anxious care about fupporting 
themfelves, will have no objedl but to render it 
ufefuL They will ftand in awe of us the more, 
becaufe they will know that they have not 
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itnpofed upon us ; and inftead of a fmall num* 
ber of Leaders who would imagine they 
derive their whole importance from their own 
dexterity^ we fhall have clearly afcertained 
Reprefentative$> who will be accountable to 
us for the evils of the State. 

But above all, by forming our Government 
of a fmall number of pcrfgns, we fhall 
prevent any diforder that may take place in 
it, from ever becoming dangeroufly cxtenfive. 
Nay more, we (hall render it capable of iu- 
eftimable combinations and refources, which 
would be utterly impoffible in that Govern- 
ment of all, which never can be any thing 
but uproar and confufion. 

In fhort, by exprefsly diverting ourfelves of 
a power of which we fhould, at beft, have 
had only an apparent enjoyment, we fhall 
be intitled to make conditions for ourfelves : 
we will infifl that our liberty be augmented ; 
we will, above all, referve to ourfelves the right 
of watching and cenfuring that adminiftration 
which will have been eflablifhed only by our 
own confent. We fhall the better fee its defefts, 
becaufe we fhall be only its Spedlators: wc 
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(hall corred them the better, becaufe wp i^iaU 
be independent of it. (^) j 

The Engliih Conftitution being ifounded 
upon fuch principles as thofe we have juft 
defcribed, no true comparifon can be made 
between it, and the Government of any other 
States; and fince it evidently infures, not 
only the liberty, but the general fatisfadlon in 
all refpeds, of thofe who are fubj^dl to it, in 
a much greater degree than any other Goycrn- 
ment ever did, this confideration alone affords 
fufficient ground to conclude without looking 
farther, that it is alfo much more likely tp 

■ 

be prefervcd from ruin. 

And indeed we may obferve the remarka- 
blc manner in which it has been main- 
tained ^in the midft of fuch general commo- 
tions ^s feemed unavoidably to prepare its 

(a) He might have added, as we will not fe^k to 
couriter-ad nature, but rather to follow it, we Ihall be 
able to procure ourfelves a mild Legiflation* Let us not 
fce without caufe afraid of the power of one Man; we 
ihall have no need' either of a Tarpeian rock, or' of a 
Counfel of the Ten* Having exprefsly allowed to the People 
a liberty to enquire into the condu^ of Government, and 

'to endeavour to corredl it, we {ball need neither Sute^- 

' prironsy nor fecret Informers. 
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deftrudion. It rofe again, we fee, after the 
wars between Henry the Third and his 
Barons; after the ufurpation of Henry the 
Fourth ; and after the long and bloody quar- 
rels between the Houfes of York and Lan- 
caftcr. Nay, though totally deftroyed in ap- 
pearance after the fall of Charles the Firft, 
and though the greateil ellbrts had been made 
to taife another form of Government in its 
ilead, yet, no foohcr was Cnarles the Second 
called over, than the Englilh Conftitution was 
re-eflablifhed upon all its ancient founda- 
tions. 

However, as what has not happened at one 
time, may happen at another, future Revo- 
lutions (events which no form of Govern- 
ment can totally prevent) may perhaps end in 
a different manner from that in which oaft ones 
have been terminated. New Combinations 
may poflibly take place among the then ruling 
Powers in the State, of fuch a nature as to 
prevent the Conftitution> when peace is after- 
wards reftored to the. Nation, from fet- 
tling again upon its ancient and genuine 
foundations; and it would certainly be a 
yery bold afTertion to decide that both the 
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outward form, and the true fpirit of the Ehg- 
lifli Governmeiit, would again be preferved 
from deftruftion, if the fame dangers to which 
they have in former times been expofed, 
ihould again happen to take place. 

Nay, fuch fatal changes as thofe we men- 
tion, may be introduced in quiet times, or 
at leaft, by means in appearance conftitutional. 
Advantages, for inftance, may be taken by 
particular fadlionsi either of the feeble temper, 
or of the mifcondudt, of fome future King. 
Temporary prepofleffions of the People may 
be made ufe of, to make them concur in do- 
ing what will prove afterwards the ruin of their 

own liberty Plans of apparent improvement 

J* 

in the Conftitution, forwarded by Men who 
Ihall proceed without a due knowledge of the 
true principles and foundations of Govern- 
ment, may produce effedts quite contrary to 
thofe which they intended, and in reality pre- 
pare its ruin, {a) The .Crown, on the other 

(a) Inftead of looking for the principles of Politics in 
their true fource, that is to fay, in the nature of the affec- 
tions of Mankind, and of thofe fecret ties by which they are 
united together in a ftate of Society, Men have treated that 
fcience in the fame manner as they did natural Philofophy in 
the times of Ariftotle, continually recurring to occult caufes 
and principles, from which no ufeful confequence could be 
drawn. Thus, in order to ground particular aflertionS| 

•3K 
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hand, may, by the acquifition of foreign do- 
minions, acquire a fatal independency on the 
People : and if, without entering into any 
farther particulars on this fubjed:, I were re- 
quired to point out the principal events which 
would, if they were ever to happen, prov« 
immediately the ruin of the Englifh Govern- 
ment, I would anfwer, the Engliih Govern- 
ment will be no more, either when the 
Cfown fliair become, independent on the Na- 
tion for its fupplies, or when the Repre- 
fentatives of the People fhall begin to ihare 
in the Executive authority, (a) 



they have much ufed the word Conftitution, in a perfonal 
fenfcy the Conftituiion loves^ the Conjiitution forhidsy and the 
like. At other times, they have had recourfe to Luxuty^ 
in order to explain certain events \ and at others, to a ftill 
more occult caufe, which they have called corruption : and 
abundance of com pari foni^ drawn from the human Body, 
have been alfo ufed for the fame purpofes. . Nor is it 
only the obfcurity of the writings of Politicians^ and the 
impoflibility of applying their fpeculative Dodrines to any 
praflical ufe, that proves that fome peculiar and uncom- 
mon difficulties attend the inveftigation of political truths; 
the fingular perplexity which Men in general, even the 
ableft, labour under, when they attempt to difcufs abftrs^S 
queftions in politics, alfo j unifies this obfervation, and proves 
that the true firft principles of this S<;ience, whatever they 
are, lie deep in both the human heart and underftanding. 

{a) And if at any time, any dangerous /irhanges were to 
take place in the £ngli(h Conftitution, the pernicious 
tendency of which the People were not able at firft to difcover, 
reftri6tions on the. Liberty of thePrefs^ and on the Powered 
Juries, will give them the firft information. 
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CHAPTER XIX. 

Conclufion. — A few words on the nature of the 
Divifons that take place in England. 

I Shall conclude this Work with a few 
obfervations on the total fricedom from vio- 
lence with which the political debates and 
contentions in England are condufted and ter- 
minated, in order both to give a farther proof 
of the foundnefs. of . the principles on which 
the Englifh Government is founded, and to 
confute, in general, the opinion of foreign 
- Writers, or Politicians who, mifled by the 
apparent heat with which thofe debates are 
fometioies carried on, and the rumours to 
which they give occafion, look upon England 
as a perpetual fcene of civil broils and 
difleniions. 

In fad, if we confider, in the firft place, 

thft conftant tenour of the condud: of the Par- 

f ■ ' 

liament, we Ihall fee that whateyer diii^rent 

• plans thefeveral Orders that cpmpofe it, may 

at times purfue, and whatever ufe they may, 

3K2 
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in confequenccy make of their privikges, they 
never go, with regard to each other, beyond 
the terms, not only of decency, but even of 
that general good underftanding which ought 
to prevail among them. 

Thus the King, though he preferves the 
ftylc of his Dignity, never addrefles the two 
Houfes, but in terms of regard and aifedtion ; 
and if at any time he chufes to refufe their 
Bills, he only fays that he will confidcr of 
them; which is certainly a gentler expref- 
fion than the word Veto. 

The two Houfes, on their part, though 
very jealous, each within their own walls, 
of the freedom of Speech, are, on the other 
hand, extremely careful that that liberty fhall 

' never break out into unguarded expreflions 
with regard to the perfon of the King. It 
is even a conftant rule among them never to 
mention him when they mean to blame the 
adminiftration ; and thofe things which they 

. may chufe to cenfure, even in the' Speeches 
made by the King in perfon, and which aire 
plainly his own adts, are never coniidered but 



OF ENGLAND. r 437 

as the faults of his Minifters, or in general 
of thofe who have advifed him. 

The two Houfes are alfo equaljy attentive 
to prevent aiyr adl contrary to that refped 
which they mutually owe to one* another. 
The examples of their differences with each 
other, are very rare, and were only mere 
mifunderftandings. Nay, in order to prevent 
all fubjeft of altercation, the cuftom is, that 
when one of the two Houfes refufes to con- 
fent to a Bill prcfented by the other, no 
formal declaration is made of fuch refufal ; 

m 

and the Houfe whofe Bill is rejedted, learns 
its fate only from their hearing no more of 
it, or by what the Members may be x^told 
as private perfons. 

In each Houfe, the Members take care, 
even in the heat of debate, never to go be- 
yond certain bounds in their manner of 
fpeaking of each other ; and if they were to 
offend in that refpeft, they would certainly 
incur the cenfure of the Houfe. And as 
reafon has taught Mankind to refrain, in 
^ their wars, from all injuries to each other 
that have no tendency to promote the objeft 
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of their contentions,, fo a. kind of Law of 
Nations (if I may fo cxprcfs myiclf) has been 
introduced among the pcrfpns >vho form the 
Parliament, and inte^eft themfelyes in the 
debates : they have difcovcred that , they 
may very well be of oppofite parties, with- 
out hating and pcrfecuting one another. 
Coming frefh from debates carried on eyen 
with confiderable warmth, they meet without 
reludtance in the ordinary intercourfe of life ; 

and fufpending all hoftilities, they, hold every 

* 

place out of Parliament,, to be neutral ground. 

With regard to the generality of the Peo- 
ple, as they never are called upon to coQie 
to a final decifion with refpedt to any pub- 
lic meafures, or exprefsly to concur in fup- 
porting them, they preferve themfelves ftill 
more free from party fpirit than their Repre- 
fentatives themfelves fometimes are. Confider- 
ing, as we have obferved, the affairs of Govern- 
ment as only matter of fpeculation, they never 
have occafion to engage in any vehement contefts 
among themfelves on that account. * Much lefs 
do they allow themfelves to take an active 
and violent part in the differences of particu- 
lar fadlions, or the quarrels of private indi- 
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vidaals. And thofe family feuds, thbfe party 
animofities, thofe ^vidories and confcquent • 
outrages of alternately : fuccefsful faiStions, . in , 
fliort, all thofe inconveniences wkkE in fo 
many other ' States -have coriftantly been jtbe 
attendants of liberty, and which Authors tell > 
us we muft fubmit ' to . as the price of it, ar« . 
things totally unknown : ia^ England i 

But are not the Engliih perpetually making 

complaints againft the* Adminiilraiioh ? and do 

- ♦- 

they not fpeatk and write as- if they were conti- 
nually expofed to grievances r of every kind ? 

Undoubtfedly, I anfwer, in a Society of ^ 
Beings' fubjedt- to error, diflltisfadions, from 
one quarter' or* other, will ncceflarily -^ arife ; 
arid ill a ' free Society, they will be openly 
manifefted by' complaints. Befides, as* in Eng- 
land every Man is permitted to give his opinion - 
upon all fubjedrs, and as td watch over the 
Adminiftration, and to complain of grievances, 
is the propel* duty of the Reprefentativcs . of 
the People; complaints muft necefiarily be 
heard in fuch a Government, and even more 
frequently, and upon' more fubjedts, than in 
^ny other. 



440, THE CONSTITUTION 

But thofe complaints, let it be remem- 
bered, are not, in England, the cries 6f op^- 
predion forced at laft to break its filence* 
They do not fuppofc hearts deeply wounded. 
. Nay, I will go farther, they do • not even 
fuppofe very determinate fentiments i and they 
are often nothing more than the firft vent 
which Men give to their new, and yet un- 
fettled conceptions. 

The agitation of men's minds is not there- 
fore in England what it would be in other 
States ; it is not the iymptom of a profound 
and general difcontent, and the forerunner of 
violent commotions. Forefcen, regulated, even 
hoped for by the Conftitution, it animates 
all the parts of the State, and is to- be 
confidered only as the beneficial viciffitude of 
the feafons. . The Power which governs, 
being dependant on the Nation, but poffef- 
iing at the fame time the general afFeiftion 
of the People, is often thwarted, but never 
endangered. Like a vigorous Tree which 
flretches its branches far and wide, the 
flighteft breath puts it in motion ; but it ac- 
quires and exerts at every inftant a new 
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degree of force, and refifts the Winds, both 
by the ftrength and elafticity of its fibres, 
and the depth of Its roots. 

Itv a word,, whatever Revolutions may at times ' 
happen among the perfbns who condmSt tte 
public afi^irs in England, they never occafion 
the fhorteft ceflation of the power of the Laws, 
nor the fmalleft , diminution of the fecurity of 

■ 

individ^iak. A Man who fliould have incurred 
the enmity of the mod powerful. Men in 
the State — what do I fay ? — though he had^ 
like another Fahmus, drawn upon himfelf the 
united deteftation of all parties, he might, 
under the protection' of the Laws, and by 
keeping within the bounds prelcribed by 
them,„ continue tofel both his enemies and the 
whole Nation at denatice. • 

The limits prefcribed to this Book do not 
allow us to enter into any farther particulars 
on the-fubjeft we are treating here; but if 
we were to make an inquiry into the in- 
fluence which the Englifh Government has 
on the manners and cuftoms of the Peoplfe' 
of England, perhaps we fhould find, that 
inftead of infpiring them with any difpofition- 

^ 3L 
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to difordcr or anarchy, it produces on ihtm 
a quite contrary cfFc A. As they fee 'the higheft 
Powers in the State cohftantly ftfbmit to tht 
Laws, and they receive, themfelves, fuch a cer- 
tain protection from thbfe laws, whenever they 
appeal to them, it 19 impoffihk but ihsiy muft 
infenfibly contra(Sk a deepi^rodted ^tta^^hment 
and refpedt for them; which can at i no time 
ceafe to have fome infineace on their adlions. 
And in fad):, we iee^that even the lower. clafs 
of the People, in England, notwithftand- 
ing the apparent CKoeifcs:^ into wh^h they 
are fometimes hurried, ..poiTefs. a ^^^irit of 
juftice and order, faperior to ^hat is to be 
obferved in .>the fame rank of Men in other 
Countries* The extraordinary indulgence 
which is (hewn to accufed, perfons of every 
degree, is not attended with any of thofe 
pernicious confequeiices which we might at 
firft be apt to fear from it. And it is perhaps 
tp the nature of the Englifh Government itfelf 
(however remote the caufe may feem) and to 
the fpirit of Juftice it continually and infen* 
fibly diffufes throughout all .orders of the. 
People, that we are to attribute the fingular 
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fl4vantage poilefied by the Englifh Nation, 
of employing an incomparably milder mode of 
adminil^^j-iflg criipinal Juftice than any other 
Nation, .and , at .the, fame time of affording 
perhaps ftwpr inftances pf yiplence or cruelty. 

Another ^ conftquenoe which we might ob- 

ferve hcitj as flowingialfo from the principles 

-of the Bnghih Goi^evnmefit, is the moderate 

behavioar of all thofe who are invdled with 

any br^nth df public authority. And if we 

look at the-condudl of all public Officers in 

• 

England,: from the Minifter of State, or the 
Judge, down to the loweil officers of Juftice, 
we find & fpirit of forbearance and le^^ty 
prevailing in England among all perfons in 
power, which cannot but .create the greateft 
furprife in thofc wb© ^avc vifited other 
Countries.. 

One circumftancc more f Ihall obftrve here, 
as peculiar to England, which iS the conftant 
attention of the Legiflature 'in providing for 
the interefts and welfare of the People, and 
the indulgence (hewn by them to their very 
prejudices. Advantages thcfe, which are no 
doubt the confequence of the general fpirit 

3L 2 
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which animates the whole EngHfli Govern- 
ment^ but are alfo particuhjly owing to that 
circumffance peculiar to it, of haying lodged 
the adivc part of Legiiktion in the hands 
of the Reprefentatives of the Nation; and 
conunitted the care of alleviating the griev- 
ances of the People to perfbns who «thcr 
feel them, or fee them nearly, and whofc 
furefl path to advancement and glory is to 
be adtive in finding remedies for them. 

Not that I mean, however, that no abufes 
take place in fhe Englifh Government, and 
that all pofliblc good laws are made in it, 
but that there is a conftant tendency in it 
both to corrcdt the one, and improve the other. 
And that all the laws that are in being, are 
certainly executed, whenever appealed to, is 
what I look upon as the charadcriftic and 
undifputed advantage of the Englifh Confti- 
tution. A Conftitution the more likely to pro- 
duce all the effedts we have mentioned, and 
to procure in general the happinefs of the 
People, in that it has taken Mankind as they 
are, and has pot endeavoured to prevent every 
thing, |)ut to regulate every things J (ball 
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add, the more difficdlc to discover, as its 
'form was oompUcatsdj while its |mi)Cip3es 
were natural and £mple. Hence it ds 
that the Politicians pf Antiquity, ifeniihie 
'of the jaconveniences of the Goveni- 
irnents they Jiad opportuaitles of knowing, 
wi^ed for the eflabli^ment of foch a 'Go- 
vcrmneftt, without much hopes of ever 
ieeing it effeded : {a) nay, Tacitus, the bcft 
Judge of them all, confidered it as a^rojedt 
intirdy chimericah {i) Nor was it becaufe 
he had not thought, of it, had not tcfleiftcd 
on it, that he was of this opinion. He had 
ibught for fuch a Government, had had a 
gHmpfe of it, and yet continued 4to pro- 
pounce it impradicable. 

Let us not therefore afcribe to ihe. con- 

^^fined views of Man, to his imperf eift faga- 

city, the difcovery of this important :ibcret. 

,{a) ** Statuo *efle optime conftitutam Rq)ablicain quas 
^^ ex tribus generibus illis, regali, Optimo, & pppulari, 
♦* modice confufa/* — Cic. fragm^ 

{h) ** Cun£las Natjpnes & Urbes, Populus, aut Priores, 
** aut Singuli, regant. Delefta ex his & conftituta Rei- 
^ ipublicae forma, laudari facilixis, quam eventre ; vel fi 
H ^veftiti baAiddiutuTM eiTe^teft/*-— Tac. Ann. L.*iv. 
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The world might have grown old, genera- 
tiotis might have Succeeded generations^ Aill 
ieeking it in vain. It has been by. a .fortunate 
conjundion of circumfbmces, .1 will add, by 
the aiiiftance of/ a favourable, fituatioa, that 
Liberty has at lajOr* been able to 'cteB: herfdf 
a Temple; . » 

Invoked by every ' Nation j Hut oF too de- 
licate a nature, as' it fliould fecm, to fttbfift 
in Societies formed of fiich impcffea beirigsi 
as Mankind, fhe fliewed, and but juft fhewed, 
herfelf, to thd ingenious Nations of anti- 
quity that inhabited the fouth of Europe. 
They were conftantly miftaken in the form 
of the worlhip they paid to her : as they 
continually aimed at extending dominion and 
conqueft over other Nations, they were alfo 
no lefe miftaken in the fpirit of that Wor- 
ihip : and though they continued for ages to 
pay their devotions to her, flie ftill conti- 
nued, with regard to them, to be the unknown 
Goddefs. 

Excluded, fince that time, from thofe places 
to which (he had fcemed to give a preference, 
driven td the extremity of the Weftern World, 
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banifhcd even out of the Continent, flie has 
taken refuge in the Atlantic Ocean. It ifirthcre^ 
that, freed from the .danger of external, diftmrb-^ 
aRce^i and aflifted by: :^: chappy- • pise-arrange- 
ment of things, ihc. ha$r; been abk fuUy-'|p. 
difplay the form. that fiiited.her; and lb§,h?l 
found fix centuries to have been n€fe?l&ry to 
the completion of iier Work. 

- Being fheltered, as it were, within a Cita- 
del, file there rtigns over a Nation which 
ii - the more intitled to her favours as it 
endeavours to extend her- Empire^ and car- 
ries with it, to every part of its dominions, the 
bleffings of induftry and equality. Fenced 
in on every fide, to ufe the expreffions of 
Chamberlayne, \yith a wide and deep ditch, 
the fea, guarded with ftrong outworks, its 
fhips of war, and defended by the courage 
€>f its Seamen^ it prefcrves that important 
fecret, that facred: fire £a% difficult to be 
kindled ; and which if it were once extin- 
guifhed, would perhaps never be lighted 
again. When the World fball have again 
been laid wafte by Conquerors, it will ftill con- 
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tsDue to ffaew Mankind not only the ptin^ 
ciple that bu^t td unite tkem> but ^atis 
of 1K> left importance, the form under whiick 
they ou^t to be united* And the Phiio*- 
ibphefs when he happras to refled; on what is 
conftantly the fate of civil Societies amongil: 
Men^ and obierves with concern the numerous 
and powerful caufes which feem^ as it were, 
uoavDidably to coadu<^ them all td a State of 
incurable political Slavery, takes comfort m 
feeing that Liberty has at laft diiclofed her 
fecret to Mankind, and fecured aa Aiyluio. 
to herfelf. 



THE END. 
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